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JOHN B. COLPOYS VS. WILLIAM M. GATES ET AL. 1 

A In the District Court of the United States for 

the District of Columbia 

Civil Action No. 5729 

William M. Gates and John B. Crawford, plaintiffs 

vs. 

Eugene Meyer and Agnes Meyer, Trading as “The Wash¬ 
ington Post,” and John B. Colpoys, defendants. 

United States of America, 

District of Columbia , s$: 

Be it remembered, that in the District Court of the United 
States for the District of Columbia, at the City of Washington, 
in said District, at the times hereinafter mentioned, the fol¬ 
lowing papers were filed and proceedings had. in the above- 
entitled cause, to wit: 

1 In the District Court of the United States for the 

District of Columbia 

Civil Action No. 5729 

WTlliam M. Gates, 327 16th Street Northwest, Washing¬ 
ton, D. C., and John B. Crawford, 326 D Street North¬ 
east. Washington, D. C., plaintiffs 

vs. 

Eugene Meyer and Agnes Meyer, Trading as “The Wash¬ 
ington Post,” 1337 E Street Northwest, Washington, 
D. C., and John B. Colpoys, 2963 McKinley Street North¬ 
west, W ashington, D. C.. defendants 

Complaint for libel and slander 

Filed February 7, 1940 

1. The plaintiffs. William M. Gates and John B. Crawford, 
are both citizens of the United States and residents of the Dis¬ 
trict of Columbia. 

2. The defendants. Eugene Meyer and Agnes Meyer, are 
citizens of the United States and residents of the District of 
Columbia, and are sued herein individually and as copartners 
trading as “The Washington Post.” 
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3. The defendant, John B. Colpoys. is a citizen of the United 
States and a resident of the District of Columbia, and is sued 
herein in his own right. 

4. From, to wit, February 15. 1939. to and including Feb¬ 
ruary 19. 1939. the defendants. Eugene Meyer and Agnes 
Meyer, through their agents, servants, and employees com¬ 
posed. edited, printed, published, and circulated in the city of 
Washington. District of Columbia, a daily newspaper of gen¬ 
eral circulation known as “The Washington Post,” which 

2 was circulated generally and extensively throughout the 
District of Columbia, the United States, and elsewhere. 

5. The plaintiffs, and each of them, for the entire period of 
their respective lives were and are honorable, moral, and law- 
abiding citizens who enjoyed a reputation for honesty, lawful 
conduct, good order, and morality, and neither of them had ever 
been suspected of, charged with, implicated in, or guilty of the 
commission of any unlawful act or crime. For a long period 
of time, to wit. six years prior to February 19, 1939. the plain¬ 
tiffs, and each of them, had been employed in the office of .the 
United States Marshal for the District of Columbia as Deputy 
United States Marshals, during which time each of the plain¬ 
tiffs had deservedly enjoyed a good reputation for honesty, law¬ 
ful conduct, good order, and morality both in their private and 
official lives. In carrying out their respective duties as Deputy 
United States Marshals neither of the plaintiffs was ever ques¬ 
tioned concerning their official conduct, and. until the commis¬ 
sion of the grievances by the defendants as hereinafter men¬ 
tioned. each of the plaintiffs was always reputed, esteemed, 
recognized, and accepted by their respective friends, neighbors, 
associates, and acquaintances to be honorable, law-abiding, 
honest, and moral citizens, possessed of a good name and repu¬ 
tation, and each of the plaintiffs enjoyed the official and social 
status of an honorable, honest, law-abiding, and moral person. 

6. The defendants, Eugene Meyer and Agnes Meyer, well 
knowing the premises and contriving and maliciously intending 
to bring the plaintiffs, and each of them, into public scandal, 
infamy, and disgrace, and to injure the plaintiffs and each of 
them, in their good name, fame, and reputation, and in their 
social status as well as their official status as Deputy United 
States Marshals and to cause it to be believed that the plaintiffs, 
and each of them, were not honorable, honest, law-abiding, and 
moral citizens, and in order to vex, harass, oppress, and wholly 
ruin the plaintiffs, and each of them, in their good name and 
reputation, and to destroy the social and official standing 
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of the plaintiffs, and each of them, with their friends, 

3 neighbors, associates, and acquaintances, and in the eyes 
of the public generally and all others who read said news¬ 
paper, and in wanton and reckless disregard of the good name, 
fame, and reputation of the plaintiffs, and each of them, did 
during the aforesaid period from, to wit, February 15, 1939, to 
and including February 19. 1939. in the city of Washington, 
District of Columbia, through their agents, servants, and em¬ 
ployees. maliciously, wilfully, falsely, and wrongfully compose, 
edit, print, and publish in said newspaper, “The Washington 
Post,” and did cause and procure to be delivered, circulated, and 
published at large throughout the District of Columbia, the 
United States, and throughout the world to the public at large, a 
series of false, scandalous, malicious, and defamatory libels of 
and concerning the plaintiffs, and each of them, individually and 
officially as Deputy United States Marshals. 

7. On, to wit. February 15, 1939, the defendants, Eugene 
Meyer and Agnes Meyer, through their agents, servants, and 
employees, maliciously, willfully, and wrongfully composed, 
edited, printed, wrote, and delivered and circulated in said 
newspaper, “The Washington Post,” an article reading in part 
as follows: 

“2 More Deputies Out; Immunity Is Denied 3 Warring 

Informers 

TRIO CITED IN JURY FIXING ATTEMPT; LAWS TO SENTENCE SEVEN 

ON TUESDAY 

Two more deputy marshals were suspended early today 
because of revelations in the Warring testimony. 

***** 

Meanwhile, United States Marshal John B. Colpoys an¬ 
nounced early today that he had suspended Deputies John B. 
Crawford, 40. and William M. Gates. 35, pending investigation 
of testimony that they got $5 each from Attorney Harry T. 
Whelan on Christmas Eve. Upperman said they went with 
him to claim the money, ‘an old courthouse custom.’ ” 

4 A copy of said article is attached hereto, marked “Ex¬ 
hibit A,” and prayed to be read and considered a part 

hereof, the same as though physically incorporated herein. 

The aforesaid reference to the plaintiffs, and each of them, 
was part of a newspaper article describing alleged bribery of 
jurymen and the alleged misconduct of another Deputy United 
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States Marshal in connection with the “Warring case” in the 
District Court of the United States for the District of Colum¬ 
bia. The reference to the plaintiffs, and each of them, in con¬ 
nection with the other matters referred to in said newspaper 
article conveys to the public at large and to the residents of 
the District of Columbia and persons residing elsewhere in 
the United States and the plaintiffs’ friends, neighbors, and 
acquaintances that the plaintiffs, and each of them, while 
employed as Deputy United States Marshals had failed to 
conduct themselves as honorable, law abiding, honest, and 
moral citizens and persons, and that in the capacity of the 
plaintiffs, and each of them, as Deputy United States Mar¬ 
shals for the District of Columbia, the plaintiffs, and each of 
them, were charged with, suspected of. and implicated in con¬ 
duct reflecting unfavorably upon them as citizens and reflect¬ 
ing unfavorably upon them as law enforcement officers of the 
United States Government. 

S. On. to wit. February 17. 1939. the defendants. Eugene 
Meyer and Agnes Meyer, through their agents, servants, and 
employees, maliciously, wilfully, and wrongfully composed, 
edited, printed, wrote, and delivered and circulated in said 
newspaper. “The Washington Post.” an editorial which reads 
in part as follows: 


“A National Disgrace 


The issue of corruptible marshals, of course, is only a part 
of the picture. * * * 

* # # * * 

The trail of slime now drawn across Washington is one which 
calls for cleansing operations by public-spirited citizens as well 
as by public officials.” 

5 A copy of said article is attached hereto, marked “Ex¬ 

hibit B,” and prayed to be read and considered a part 
hereof the same as though physically incorporated herein. 

Said editorial which followed the article in the same news¬ 
paper of February 15, 1939. was by the defendants, Eugene 
Meyer and Agnes Meyer, intended to and did convey and em¬ 
phasize to the public at large and to the residents of the Dis¬ 
trict of Columbia and persons residing elsewhere in the United 
States, and to the friends, neighbors, associates, and acquain¬ 
tances of the plaintiffs, and each of them, that the plaintiffs, 
and each of them, in their official status as Deputy United 
States Marshals for the District of Columbia had acted and 
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conducted themselves in a dishonorable and unlawful manner 
and that the plaintiffs, and each of them, in their official 
capacity as Deputy United States Marshals were charged with, 
suspected of, implicated in and guilty of taking and accepting 
bribes, and that the plaintiffs, and each of them, had cor¬ 
rupted the office of the United States Marshal. 

9. On, to wit, February 18, 1939, the defendants, Eugene 
Meyer and Agnes Meyer, through their agents, servants, and 
employees maliciously, wilfully, and wrongfully composed, 
edited, printed, wrote, and delivered and circulated in said 
newspaper ‘The Washington Post,” an article reading in part 
as follows: 

“District Attorney Pine accused United States Marshal 
John B. Colpoys in court late yesterday of suppressing vital 
evidence in the Warring jury tampering scandal, which in¬ 
directly cost three of Colpoys’ deputies their jobs. 

***** 

Colpoys confirmed the resignation of three deputies who 
were suspended after their names were mentioned from the 
vtdtness stand in previous hearings of the Warring investiga¬ 
tion. He had denied it a short time before. 

3 RESIGN POSTS 

The deputies who quit were John Crawford, 40. and 
6 William Gates, 35, whom Upperman said accompanied 
him to receive So Christmas presents from Whelan, 
according to an old courthouses custom. The third was 
Michael Broderick, who was suspended before the Warring 
scandal broke, because he was awaiting trial on charges of 
speeding and fighting two policemen. 

Broderick said Justices O’Donoghue and Bailey vainly in¬ 
terceded for him and his colleagues but that Colpoys sum¬ 
moned all three to his office and made them sign resignations 
which he had written out and ready for them. 

When Broderick was mentioned as having been at Ernmitt 
Warring’s house, members of the prosecutor's staff said they 
did not believe he was involved in the jury fixing case and 
that they believed his explanation that he went on lawful 
business.” 

A copy of said article is attached hereto, marked “Exhibit 
C,” and prayed to be read and considered a part hereof the 
same as though physically incorporated herein. 

In another edition of said paper on, to wit. February 18. 
the defendants, Eugene Meyer and Agnes Meyer, wilfully 
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and maliciously caused to be printed, published and circulated 
an article reading in part as follows: 

“Colpoys during the day confirmed the resignation of three 
deputies who were suspended after their names were men¬ 
tioned from the witness stand in previous hearings of the 
Warring investigation. He had denied it a short time before. 

The deputies who quit were John Crawford. 40. and William 
Gates. 35. whom Upperman said accompanied him to receive 
So Chjristmas presents from Whelan, according to an old court¬ 
houses custom. The third was Michael Broderick, who was 
suspended before the Warring scandal broke, because he was 
awaiting trial on charges of speeding and fighting two 
policemen. 

i Broderick said Justices O’Donoghue and Bailey vainly 
7 interceded for him and his colleagues but that Colpoys 
summoned all three to his office and got them to sign 
resignations which he had written out and ready for them. 

When Broderick was mentioned as having been at Emmitt 
Warring’s house, members of the prosecutor’s staff said they 
did not believe he was involved in the jury fixing case and 
that they believed his explanation that he went on lawful 
business.” 

A copy of said article is attached hereto, marked “Exhibit 
D.” apd prayed to be read and considered a part hereof the 
same as though physically incorporated herein. 

The aforesaid statements in each of the aforesaid articles of, 
to wit ; . February IS. 1939. were part of an article describing 
alleged bribery of jurymen and another Deputy United States 
Marshal arising out of the so-called “Warring cases.” Said 
statements were by the defendants. Eugene Meyer and Agnes 
Meyer, intended to and did convey and emphasize to the public 
at large and the residents of the District of Columbia and 
to the friends, neighbors, associates, and acquaintances of the 
plaintiffs, and each of them, that the plaintiffs, and each of 
them, in their official capacity as Deputy United States Mar¬ 
shals were charged with, suspected of, implicated in, and guilty 
•of tampering with the Warring jury, and that the plaintiffs, 
and each of them, were forced to resign as Deputy United 
States Marshals because of official misconduct on their part as 
Deputy United States Marshals. 

10. On, to wit, February 19. 1939. the defendants, Eugene 
Meyer and Agnes Meyer, wilfully and maliciously caused to be 
printed, published, and circulated throughout the District of 
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Columbia, the United States, and elsewhere an article reading 
in part as follows: 

“Fourth Deputy Out in Warring Scandal 

***** 

United States Marshal Colpoys yesterday took the fourth 
resignation in two days from deputies suspended after revela¬ 
tions in the Warring jury tampering scandal. 

g * * * * * 

4TH DEPUTY QUITS POST IN JURY SCANDAL 

***** 

Colpoys said the testimony that Deputies John Crawford, 
40. and William Gates. 35. went to Attornev Harrv T. Whelan 
and got So tips at Christmas caused him to demand their 
resignations. 

* * * * * 


REVEALED ON STAND 

The charges against Gasque. Gates, and Crawford were made 
after their alleged offenses were bared from the witness stand 
in the jury-fixing inquiry. Colpoys said that he felt required 
to deal strictly with any conduct that brought discredit to 
his staff because of the scandalous nature of the charges ad¬ 
mitted by Upperman, who was honored for years by having 
custody of juries while they were deliberating. 

‘It would be unjust.' he said, ‘to allow the good names of 
the honest and conscientious marshals to be brought into ques¬ 
tion by the misconduct of some * * V ” 

A copy of said article is attached hereto, marked “Exhibit 
E,” and prayed to be read and considered a part hereof the 
same as though physically incorporated herein. 

In another issue of “The Washington Post” for February 19. 
1939. the defendants, Eugene Meyer and Agnes Meyer, caused 
to be printed, published, and circulated throughout the Dis¬ 
trict of Columbia and elsewhere an article reading in part as 
follows: 

“United States Marshal Colpoys last night took the fourth 
resignation in two days from deputies suspended after revela¬ 
tions in the Warring jury-tampering scandal. 

***** 

Colpoys said the testimony that Deputies John Craw¬ 
ford. 40, and William Gates, 35, went to Attorney Harry 
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T. Whelan and got $5 tips at Christmas caused him to demand 
their resignations. 

REVEALED ON STAND 

The fourth man forced out was Deputy Michael Emmet 
Broderick, who was suspended pending trial on the charge 
of fighting the police. Broderick, said Colpoys was asked to 
resigii ‘because of things that occurred before. He was not 
the type, temperamentally, that I wanted on the staff. I do 
want to say that as far as character is concerned Broderick 
is clean and unassailable. And I do not have any idea that 
Broderick was implicated in any way in the Warring jury 
fixing/ 

The charges against Gasque. Gates, and Crawford were 
made after their alleged offenses were bared from the witness 
stand in the jury-fixing inquiry. Colpoys said that he felt 
required to deal strictly with any conduct that brought dis¬ 
credit to his staff because of the scandalous nature of the 
charges admitted by Upperman, who was honored for years 
by having custody of juries while they were deliberating. 

‘It would be unjust/ Colpoys said, ‘to allow the good names 
of the honest and conscientious marshals to be brought into 
question by the misconduct of some. * * *’ ” 

A copy of said article is attached hereto, marked “Exhibit 
F,” and prayed to be read and considered a part hereof the 
same as though physically incorporated herein. 

Both of the aforesaid articles published under date of Feb- 
iuarV 19. 1939. describe alleged bribery of jurymen and another 
Deputy United States Marshal arising out of the so-called 
“Warring cases.” Each of said statements were by the defend¬ 
ants, Eugene Meyer and Agnes Meyer, intended to and did con¬ 
vey and emphasize to the public at large and the residents of the 
District of Columbia and to friends, neighbors, asso- 
10 ciates. and acquaintances of the plaintiffs, and each 
of them, while acting as Deputy United States Mar¬ 
shals for the District of Columbia had been accused of and 
were guilty of misconduct in their capacity as Deputy United 
States Marshals. 

11. The plaintiffs, and each of them, allege that the defend¬ 
ant, John B. Colpoys, did utter and publish the quoted por¬ 
tions of the aforementioned statements of February 19, 1939, 
published in “The Washington Post” as aforesaid, and that 
said publication on the part of the defendant, John B. Col¬ 
poys, was false and malicious and was known to be such by 
said defendant, and that said publication was by the defend¬ 
ant, John B. Colpoys, intended to bring the plaintiffs, and 
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each of them, into public scandal, infamy, and disgrace, and 
to injure the plaintiffs and each of them in their good name, 
fame, and reputation, and in their business and social status, 
and to cause it to be believed that the plaintiffs, and each of 
them, were implicated in the Warring jury-fixing, and that 
their characters were unclean and were assailable, and that 
the plaintiffs, and each of them, by their conduct, had brought 
discredit to the staff of Deputy United States Marshals for 
the District of Columbia, and said statements were by the 
defendant, John B. Colpoys intended to and they did relate 
to the office of Deputy United States Marshal for the District 
of Columbia held by the plaintiffs, and each of them, and said 
statements by the defendant, John B. Colpoys did relate to 
the official conduct of the plaintiffs, and each of them, in their 
aforesaid offices. Said statements by the defendant, John B. 
Colpoys, did vex, harass, oppress, and injure the plaintiffs, 
and each of them, in their good name, fame, and reputation, 
and said statements did cause the friends, neighbors, associ¬ 
ates, and acquaintances of the plaintiffs, and each of them, to 
believe that the plaintiffs, and each of them, had been guilty 
of malfeasance, misfeasance, and nonfeasance in their official 
positions as Deputy United States Marshals for the District 
of Columbia. 

12. The defendants, Eugene Meyer and Agnes Meyer, and 
the defendant, John B. Colpoys. well knew that the state¬ 
ments attributed to them in the foregoing paragraphs hereof, 
and uttered and published by them, were false, slanderous, 

and libelous, and said utterances and publications were 
11 by the defendants, and each of them, intended to and 

they did cause the plaintiffs and each of them, to suffer 
harassments, embarrassments, oppression, and annoyance with 
the result that the friends, neighbors, associates, and acquaint¬ 
ances of the plaintiffs, and each of them, and all of others who 
heard and read said statements, received the idea that the 
plaintiffs, and each of them, had been guilty of malfeasance, 
misfeasance, and nonfeasance in the performance of their 
official duties as Deputy United States Marshals for the Dis¬ 
trict of Columbia. 

13. The plaintiffs, and each of them, say that they have 
never been guilty of malfeasance, misfeasance, or nonfeasance 
in their official capacity as Deputy United States Marshals 
for the District of Columbia, and that their conduct has been 
such that no one has ever had any right to suspect them of 
misconduct, malfeasance, misfeasance, or nonfeasance in the 
performance of their official duties as Deputy United States 
Marshals for the District of Columbia. 
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14. As a result of the publication of the aforsesaid libelous 
and Slanderous statements, the plaintiffs, and each of them, 
have been injured in their good name, fame, and reputation, 
in their credit, their business and social standing; they are 
shunned and avoided by divers persons; they have lost their 
positions as Deputy United States Marshals for the District 
of Columbia; they have been unable to find other remunera¬ 
tive employment; and because of said grievances, they have 
no immediate prospect of securing other employment. 

Wherefore, the premises considered, William M. Gates 
claims from the defendants, and each of them, the sum of Ten 
Thousand Dollars ($10,000.00) as compensatory damages, to¬ 
gether with costs of this action; and the further sum of Ten 
Thousand Dollars ($10,000.00) from the defendants, and each 
of them, as punitive damages, together with costs of this 
action; or the full sum of Twenty Thousand Dollars ($20,- 
000.00) together with costs of this action. 

Wherefore, the premises considered, John B. Crawford 
claims from the defendants, and each of them, the sum 

12 i of Ten Thousand Dollars ($10,000.00) as compensa¬ 

tory damages, together with costs of this action; and 
the further sum of Ten Thousand Dollars ($10,000.00) from 
the defendants, and each of them, as punitive damages, to¬ 
gether with costs of this action; or the full sum of Twenty 
Thousand Dollars ($20,000.00) together with costs of this 
action. 

Wherefore the plaintiffs claim from the defendants, and each 
of them, the full sum of Forty Thousand Dollars ($40,000.00) 
together with costs of this action. 

(s) H. L. McCormick, 
Attorney for Plaintiffs. 

H. L. McCormick, 

Clair L. Stout, 

Attorney for Plaintiffs. 

13 Exhibit A 

2 More Deputies Out; Immunity Is Denied 3 Warring 

Informers 

TRIO CITED IN JURY FIXING ATTEMPT; LAWS TO SENTENCE SEVEN 

ON TUESDAY 

Two more deputy marshals were suspended early today 
because of revelations in the Warring testimony. 

Earlier Justice Laws dashed hopes of two go-betweens and a 
juror in the second Warring conspiracy trial who believed they 
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had bought immunity by disclosing their relations with Emmitt 
Warring, numbers gang boss, who pleaded guilty to four charges 
of criminal contempt. 

The new charges brought to seven the number implicated in 
the liquor and money bribes and promises with which the num¬ 
bers operator tried to beat the charge that he and his brothers 
conspired to defraud the Government of income taxes on their 
S2.000.000 business. 

Three new defendants, free on bond last night after a week 
in protective custody, were: 

Carl T. Denekas, 43, Potomac Electric Power Co. repairman, 
of 106 Varnum street northwest. $1,000 bond. He was the first 
juror seated, having concealed his acquaintance with Warring. 

Harry Fine, race horse handbook employe, who testified that 
he took Warring’s offer of S600 for an acquittal to Denekas. and 
arranged for them to meet. SI.500 bond. 

Thomas Harrison Quinlan, telephone employe, who said 
Warring called on him for information about two other jurors, 
SI,000 bond. 

Justice Laws ordered citations against the three, returnable 
Friday, after ascertaining they were not promised immunity for 
telling their share in the jury-fixing plot. 

Warring Awaits Sentence 

Emmitt Warring. 34. who assumed blame for the jury fixing 
and said he was “shaken down” by Fine and Deputy United 
States Marshal John B. Upperman, 57, was in jail awaiting sen¬ 
tence. Upperman, who was in charge of the two Warring juries 
and pleaded the gangsters’ cause with the first, which dead¬ 
locked. admitted guilt on two charges. He was in custody of 
District Attorney Pine. 

Justice Laws indicated he will sentence all seven respondents 
next Tuesday. The length of the jail terms is limited solely by 
his discretion. 

Assistant District Attorneys Wilson and Fihelly worked late 
last night with Pine preparing charges against Fine. Denekas, 
and Quinlan. They also drafted criminal contempt charges 
against Attorneys Harry T. Whelan and William B. O’Connell. 
Upperman said both of them paid him bribes. 

Attorneys Deny Charges 

Whelan and O’Connell indignantly denied the marshal’s 
charges and predicted vindication when Justice Laws hears their 
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case. They quit as Emmitt Warring’s lawyers when the jury¬ 
fixing was imputed to him last week. 

Pine said he hoped to file all five of the charges today but that 
they might not be ready until tomorrow. 

Warring and Upperman pleaded guilty Monday. The day 
and a half of Government testimony that followed was ordered 
by Justice Laws so that he would know what punishment 
appeared just. 

Meanwhile. United States Marshal John B. Colpoys an¬ 
nounced early today that he had suspended Deputies John B. 
Crawford. 40. and William M. Gates. 35, pending investigation 
of testimony that they got So each from Attorney Harry T. 
Whalen on Christmas Eve. Upperman said they went with 
him to claim the money, ‘‘an old courthouse custom.” 

Already suspended was Deputy Clayton Gasque, pending 
investigation of a charge that he allowed photographers access 
to a prisoner in his custody on the way to Atlanta Penitentiary. 

Crawford has been a deputy seven years and Gates four. 

Denekas was first on the stand yesterday. He told how on 
Sunday. January 29, Fine telephoned him and then came to his 
house. 

“I see you’re on the jury now,” he said Fine told him. “How 
would you like to make S600.” 

“Don't let’s talk about it here,” Denekas said he replied. 
They left the house and Fine saw Denekas' new car and learned 
several hundred dollars still was due on it. 

“That will all be taken care of,” said Fine. 

“I hope so,” responded Denekas. 

Next day. said Denekas. Fine met him and bought him a pint 
of whisky. That night Denekas drank two beers while he 
waited in a Connecticut avenue lunch room to meet Fine and a 
friend. The friend turned out to be Emmitt Warring. They 
drove to the Brown Derby night club, went in the back way 
and Denekas had two Scotches and sodas. 

Emmitt followed him to the washroom, said Denekas, and said, 
“What are you going to do for me?” “I’m not going to anything 
for you, but I’ll do anything for Harry,” Denekas said he replied. 

Denekas Offered $100 

Warring offered him $100, said Denekas, but he went back to 
his table without taking it, telling Warring “I don’t want any¬ 
thing to do with it.” 

When cross-examined by F. Joseph Donohue. Warring’s coun¬ 
sel, Denekas said he met Fine in a pool room years ago and then 
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had been friends since then. He thought Fine was mixed up in 
the Warring case someway, he said. 

‘Til do anything for Harry,” Denekas said on the stand yes¬ 
terday. He said that until approached in the Warring case, 
he had not seen Fine for about a year and a half. 

Justice Laws reminded Denekas that when questioned he was 
asked whether he knew Emmitt Warring and did not say so. 
Denekas told the court he could not see Warring plainly and did 
not recognize him. Denekas admitted the conversation link¬ 
ing the Warring case and $600 for himself was “unusual.” 

“Didn’t you think it was your duty to teil the court?” “It 
ought to have been,” Denekas acknowledged. He then said he 
intended to tell the judge about it several times before the trial 
and while he was sitting as a juror, but never got around to it. 
Finally “it just sort of came over” him at the Continental Hotel, 
where the jury was locked up. Denekas said. 

Shown Jury List 

Next to testify was Quinlan, who said Warring sent for him 
and showed him a jury list, asking whether he knew any of those 
listed. “You know you can do business with me.” Quinlan said 
Warring told him, and he replied, “I know it.” 

Quinlan said he indicated two fellow employees of the tele¬ 
phone company. Edward D. Spedden, 40. of 2412 Chain Bridge 
road, and Robert L. Sayles. 31. of 4706 Eighth street northwest. 
He said Warring asked questions about Spedden but not 
whether he could be influenced. 

Quinlan said he never spoke to Spedden and that he consulted 
Charles Edward Quillin about Sayles. 

Donohue asked “Did Warring use the word ‘fix’?” Quinlan 
said, “No.” “Did Warring ever do more than to ask you to find 
out the general character of these two men?” “No.” 

Quillin, who lives at 219 Upshur street northwest, testified 
Quinlan called him on January 23 and asked, “Do you think 
Sayles could be fixed?” Quillin said he replied in the negative 
and urged Quinlan to have nothing to do with such a scheme. 

Warring Gives Version 

Warring returned to the stand to give his version of the story 
of these three witnesses. He said he feared he might have 
made some enemies of some of the prospective jurors and wished 
to inform himself about them. 
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‘‘You want the court to believe,” interrupted Justice Laws, 
“that you merely wanted to know what kind of jurors they 
would make?” Warring said that was his only idea. 

Warring said when he talked to Denegas the juror told 
him. “I can’t promise you an acquittal, but I'll do the best 
I can.” 

Rebuffed $100 Offer 

After Denekas left them, said Warring. Fine asked him for 
$500 and rebuffed an offer of one $100. so Warring raised it 
to $250. 

“It looked as though I had to give him the $500.” said War¬ 
ring. ! “He was a good friend of Denekas. I was in the middle. 
I had an idea he would go back to Denekas. If he hadn’t taken 
the $250.1 would have given him the $500.” 

Warring said it was Fine who came to him with the offer to 
contact Denekas and denied that he started the negotiations. 

Attorney Whelan told the Court that prominent lawyers 
whom he and O'Connell wished to have testifv for them were 

V 

out of town. “It is only fair that you should have every oppor¬ 
tunity to present your defense.” Justice Laws replied. He said 
if Whelan and O'Connell were not ready for hearing Friday, he 
would grand a continuance. 

No Immunity Promised 

The Court then learned that no immunity was promised the 
witnesses and said: 

“This involves a most serious offense, one which strikes right 
at the heart of rendering justice. I feel that Fine, Quinlan, and 
Denekas should be placed in custody and the district attorney 
should prepare contempt rules against each of them, returnable 
Friday. That is my order.” 

Warring’s brothers, who shared the courtroom spotlight a few 
days ago. were lost in the crowds outside the court yesterday. 
When asked why he was not listening to the hearing, Charles 
(Rags) Warring. 30. once in prison as the gang trigger man, 
answered. “Thev won’t let me in. They say there are no seats 
left.” 

Leo Paul Warring. 35. and Gordon L. R. Sadur. income tax 
expert, who is the fourth criminal conspiracy defendant, were 
not seen at court. 

Parley to Fight Rackets 

A drive against number racketers in this area will be planned 
by police officials of the District. Maryland, and Virginia today 
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in the office of Commissioner Hazen. The conference will get 
under way at 2 p. m. 

Commissioner Hazen. who inaugurated the conference, said 
yesterday ‘‘the racket boys had better clear out of town.” In 
the past local police officials have been powerless to pursue 
law-breakers across States lines. The Commissioner said he 
favored a plan whereby local law-enforcement officers could 
cross State lines in “hot pursuit” of the law-breaker. 

An arrangement whereby a nonresident held cn a traffic 
violation could post his driving permit in lieu of collateral will 
also be on the agenda. 

Among those who will attend the meeting are: Police Maj. 
Browm, Corporation Counsel Seal, Traffic Director Van Duzer. 
William C. Walsh, attorney general for Maryland: Abram P. 
Staples, attorney general of Virginia; Benjamin G. Wilkinson, 
jr.. State’s attorney of Prince Georges County; Paul Brown. 
Commonwealth’s attorney of Fairfax County; Laurence W. 
Douglas, Commonwealth’s attorney of Arlington County: 
Judge McMahon of the District Police Court; U. S. District 
Attorney Pine, and John P. Colpoys, United States marshal. 

14 Exhibit B 

A National Disgrace 

From the moment that the reports of jury-tampering in 
the Warring trials were confirmed the case of these local rack¬ 
eteers became one of importance to the entire country. For 
it takes no perspicacity to realize that national standards are 
fouled and degraded when a man of the type of Emmitt 
Warring can carry bribery and corruption into the halls of 
justice in the Capital of the United States. 

Attorney General Murphy, therefore, is doing what one 
would expect from the chief law officer of the Government in 
promising the full cooperation of the Department of Justice 
for a thorough clean-up of this “disgrace.” Nor is the Attorney 
General content to rest with verbal condemnations. He is 
already tightening the personnel standards for minor court 
officials and yesterday promised the extension of the merit 
system to all appointments of deputy marshals, as urged in 
these columns on Wednesday. 

Mr. Murphy is quoted, however, as saying that he sees no 
need for bringing the marshals themselves, as distinct from 
their deputies, under civil service. With conditions as revealed 
by the Warring scandal it w*ould seem up to the Attorney 

240272—40-3 
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General to show specifically why standards more reliable than 
those of political eligibility should not apply for all court 
officers. When public confidence is shaken as in the current 
instance its restoration needs more than the obvious minimum 
of overdue reform. 

The issue of corruptible marshals, of course, is only a part 
of the picture. Washington does not forget, and the country 
would do well to realize, that an allegation of bribery still 
hangs over the local police as a result of the first Warring trial. 
Cooperative law enforcement by the District and adjacent 
counties, under the chairmanship of Superintendent Brown, 
is all to the good. But it does not eliminate the necessity of 
finding out everything that may underlie the War rings’ “claim 
for deduction in income taxes because of bribes to police 
officials.” 

It must not be thought that the intervention of the Attor¬ 
ney General relieves municipal agencies of any of the impera¬ 
tive duties made obvious by the Warring scandal. On the 
contrary. Mr. Murphy’s timely action accentuates community 
responsibility. Here is a matter which deeply concerns not 
only the Commissioners and the police department, but also 
such agencies as the local Bar and Criminal Justice 
associations. 

The trail of slime now drawn across Washington is one 
which calls for cleansing operations by public-spirited citizens 
as well as by public officials. 

15 Exhibit C 

Evidence Suppressed. Prosecutor Charges 

FEDERAL OFFICIAL DENIES HIS AIDE GAVE WARRING CASE FACTS 

TO HIM 

District Attorney Pine accused United States Marshal John 
B. Colpoys in court late yesterday of suppressing vital evidence 
in the Warring jury tampering scandal, which indirectly cost 
three of Colpoys* deputies their jobs. 

The evidence was revealed by two deputy marshals, surprise 
witnesses called by Attorney Harry T. Whelan and William 
B. O’Connell, who are defending themselves against charges 
of helping Emmitt Warring fix two juries which tried him for 
criminal conspiracy. The deputies said they reported their 
information Wednesday morning to Chief Deputy Marshal 
Michael Kearney, who was supposed to report it to Colpoys. 
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Colpoys and Kearney, according to the statements in court, 
told neither defense counsel, the prosecutor’s staff, nor the 
court. 

Warring Says He Gave SI00 

Previous testimony in the Warring case made the deputy 
marshals' evidence the firing-pin of the late afternoon ex¬ 
plosion. 

Deputy Marshal John B. Upperman. 57. sole witness against 
O’Connell and Whelan, swore that Whelan bribed him with 
SI00 in So and S10 bills about December 20. last year. 

Emmitt Warring swore that it was he who gave Upperman 
the S100 and said it was a single S100 bill. 

Under defense cross-examination yesterday, Upperman 
swore he had no $100 bill at all at the time in question. When 
asked by defense counsel whether certain persons had not seen 
him with a S100 bill. Upperman first said they were mistaken, 
then said he remembered that on December 2—three weeks 
before the alleged bribe—he had such a bill and put it in the 
bank. Bank records were produced to support this. 

Late in the day. Deputy Marshal Harry C. Allen, who said 
that five or six days before Christmas Upperman showed him 
a 8100 bill and said it was a Christmas present from his son. 
Allen said he commented on this to Deputy Thomas R. East. 

East testified he had a hazy recollection of this comment 
and that Upperman also showed him the S100 bill. 

Tells of Remark 

Allen said a remark of his daughter’s this week caused him 
to realize the importance of what he knew and that Wednesday 
morning he and East went to Kearney with their stories. They 
said they told no one else, because it was the practice in the 
marshal’s office to take up such matters with superiors. Kear¬ 
ney. they said, told them he would see Colpoys about it. 
Yesterday morning, they said, Kearney told them it would be 
all right to testify for Whelan and O’Connell. 

District Attorney Pine and Assistant District Attorneys Fi- 
helly and Wilson heard the marshals’ story with apparent 
amazement. Colpoys approached the Government counsel 
table when the court took a few minutes recess. Pine asked 
him what he meant by not informing the court or the district 
attorney of such important evidence. 
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Colpoys Assailed 

“You fire a couple of marshals for taking a little $5 Christ¬ 
mas present,” Pine told Colpoys. “and then you sit on evidence 
like this for 24 hours. You allow grounds for suspecting that 
the prosecutor’s office had concealed testimony valuable to the 
defense.” 

Meanwhile. Assistant District Attorney Wilson was shout¬ 
ing at Kearney. All four huddled in a disputing group. 

Pine later said he never heard of the testimony until it was 
given from the witness stand. 

Colpoys. when questioned by a reporter, said he was not 
told about the evidence by Kearney and that he. too, heard 
it for the first time in court yesterday. 

Since Allen and East swore they told nobody but Kearney, 
the chief deputy was asked whether he told the defense 
attorneys. 

“I don't even know the defense attorneys.” he said. 

To other questions Kearney replied: 

“Listen. I won’t open my mouth about it. If you want to 
know what I have to say you’ll have to take it down when I 
tell it on the witness stand. I’m here for that purpose. I’ll 
be tiokled to death to testify if the man will just put me on 
there.” 

Kearney refused to say whether he said anything about the 
evidence to Pine, to Justice Laws, to Colpoys. or to anybody 
else. 

Defense Attorney Mason Welch explained that he learned 
that Allen and East could tell by a searching questioning of 
Allen, which he tried because he knew Allen and Upperman 
worked together a long time. 

Kearney said he didn’t want the lawyers to know in advance 
what he would testify if he took the stand and said this was 
why he would not answer questions for publication. 

Colpoys confirmed the resignation of three deputies who 
were suspended after their names were mentioned from the 
witness stand in previous hearings of the Warring investiga¬ 
tion. He had denied it a short time before. 

3 Resign Posts 

The deputies who quit were ’ohn Crawford. 40, and William 
Gates. 35, whom Upperman said accompanied him to receive 
fSb Christmas presents from Whelan, according to an old court¬ 
houses custom. The third was Michael Broderick, who was 
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suspended before the Warring scandal broke, because he was 
awaiting trial on charges of speeding and fighting two police¬ 
men. 

Broderick said ’ustices O’Donoghue and Bailey vainly in¬ 
terceded for him and his colleagues but that Colpoys sum¬ 
moned all three to his office and made them sign resignations 
which he had written out and ready for them. 

When Broderick was mentioned as having been at Emmitt 
Warring’s house, members of the prosecutor's staff said they 
did not believe he was involved in the jury fixing case and 
that they believed his explanation that he went on lawful 
business. 

Not Tried on Charges 

Broderick never has been tried on the speeding and fighting 
charges, of which he affirms he is innocent. 

Meanwhile, Justice Laws resumed court and Colpoys urged 
Pine to call him to the witness stand. Pine waved the marshal 
away, pointing out that the Government had rested its case 
and could not call any more -witnesses. “Get the defense to 
call you,” he told Colpoys. 

The defense also could call Kearney, if the chief deputy was 
to testify. Judge Michael Doyle, who defended O'Connell, 
said the defense w*as not interested. 

Perry M. Marshall, of counsel for 'Whelan, told the court he 
wanted the record to show that nobody suspected Pine of 
suppressing any evidence. Justice Law’s remarked that Pine 
and his aides had handled the contempt prosecutions fairly 
and ably. 

16 Marshal Ousts Two Aides in Suppression of War¬ 
ring Evidence 

EAST, ALLEN SUSPENDED AFTER GIVING SURPRISE TESTIMONY IN 

JURY FIXING 

United States Marshal John B. Colpoys today suspended 
two deputies whom he accused of suppressing vital evidence 
in the Warring jury tampering scandal until Wednesday this 
week. 

The deputies yesterday gave crushing surprise testimony in 
behalf of two former Warring attorneys who w’ere defending 
themselves against charges of complicity in the jury fixing. 
Their suspensions topped off a series of fast cracking exposures 
in the jury scandal, which kept up until court adjourned late 
last night. 
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Among the developments: 

Deputy John B. Upperman. who pleaded guilty to two 
bribery citations, contradicted himself frequently when he 
testified against Attorneys Harry T. Whelan and William B. 
O'Connell, who were tried for complicity with Emmitt War¬ 
ring. numbers racket boss, in fixing the jury which tried him. 

Colpoys Ousts Two Aides 

After Upperman swore he got a $100 bribe in small bills 
from Whelan instead of a $100 bill from Warring. Deputies 
Thomas R. East and Harry C. Allen testified Upperman 
showed them a $100 bill about the time Warring swore he 
paid one to Upperman. 

Astounded by these surprise witnesses. District Attorney 
Pine accused Colpoys and Chief Deputy Michael Kearney of 
suppressing the evidence. Later Pine accepted Colpoys’ pro¬ 
tests that he didn’t know about the evidence. 

Colpoys then took away the credentials of East and Allen. 

Three other deputy marshals “resigned” because of rule 
violations exposed by Warring trial witnesses. 

Revealed by Juror 

Kearney and other witnesses disclosed that Juror Carl T. 
Denekas exposed the jury fixing scandal Sunday. February 5, 
after brooding over having been offered a bribe for several days 
while he was kept in custody with the rest of the jury. 

Denekas first told his story to Upperman. who thus broke 
the scandal in which he later was deeply involved. 

Whelan testified that Upperman asked him for $150 and 
said he needed it because former Chief Deputy Marshal Tom 
Ott, who has been dismissed, did not pay Upperman money 
he owed him. Whelan said Upperman told him Ott got the 
money to replace $800 he collected from his staff for campaign 
purposes and appropriated for his own use. 

Both Pleaded Guilty 

Warring and Upperman were only witness in the proceedings 
which began yesterday morning with filing of formal responses 
by the five other men accused of criminal contempt of court. 
Both pleaded guilty of criminal contempt last Monday. 

District Attorney Pine placed the informations by direction 
of Justice Laws, who presided over the first trial of Emmitt, 
Leo Paul and Charles Warring for conspiracy to defraud the 
Government of income tax on the profits of their $2,000,000- 
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a-ycar numbers business. This trial ended with the jury dead¬ 
locked. Justice Laws called the second a mistrial when he 
learned the jury had been tampered with. 

Prosecuting with Pine yesterday were Assistant District 
Attorneys Fihelly and Wilson. They listened in silence as 
the responses were submitted. 

Whelan and O'Connell filed sworn responses categorically 
denying all the charges. Their counsel were mented 
17 on this to Deputy Thomas R. East. 

Exhibit D 

East testified he had a hazy recollection of this comment 
and that Upperman also showed him the $100 bill. 

Allen said a remark of his daughter's this week caused him 
to realize the importance of what he knew and that Wednesday 
morning he and East went to Kearney with their stories. 
They said they told no one else, because it was the practice 
in the marshal's office to take up such matters with superiors. 
Kearney, they said, told them he would see Colpoys about it. 
Yesterday morning, they said. Kearney told them it would 
be all right to testify for Whelan and O'Connell. 

District Attorney Pine and Assistant District Attorneys 
Fihelly and Wilson heard the marshals’ story with apparent 
amazement. Colpoys approached the Government counsel 
table when the court took a few minutes recess. Pine asked 
him what he meant by not informing the court or the district 
attorney of such important evidence. 

Colpoys Assailed 

“You fire a couple of marshals for taking a little $5 Christ¬ 
mas present.*' Wilson told Colpoys. “and then you sit on 
evidence like this for 24 hours. You allow grounds for sus¬ 
pecting that the prosecutor's office had concealed testimony 
valuable to the defense.” 

Wilson also shouted at Kearney. All four huddled in a 
disputing group. 

Pine later said he never heard of the testimony until it was 
given from the witness stand. 

Colpoys. when questioned by a reporter, said he was not 
told about the evidence by Kearney and that he. too. heard 
it for the first time in court yesterday. 

Since Allen and East swore they told nobody but Kearney, 
the chief deputy was asked whether he told the defense 
attorneys. 

“I don’t even know the defense attorneys." he said. 
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To other questions Kearney replied: 

“Listen. I won't open my mouth about it. If you want 
to know what I have to say you’ll have to take it down when 
I tell it on the witness stand. I’m here for that purpose. I’ll 
be tickled to death to testify if the man will just put me on 
there.” 

Kearney refused to say whether he said anything about the 
evidence to Pine, to Justice Laws, to Colpoys or to anybody 
else. 

Kearney said he didn't want the lawyers to know in advance 
what he would testify if he took the stand and said this was 
why he would not answer questions for publication. 

Defense Attorney Mason Welch explained that he learned 
what Allen and East could tell by a searching questioning of 
Allen which he tried because he knew Allen and Upperman 
worked together a long time. 

Meanwhile. Justice Laws resumed court and Colpoys urged 
Pine to call him to the witness stand. Pine waved the marshal 
away, pointing out that the Government had rested its case 
and could not call any more witnesses. “Get the defense to 
call you,” he told Colpoys. 

The defense also could call Kearney, if the chief deputy 
was to testify. Judge Doyle said the defense was not 
interested. 

Marshall told the court he wanted the record to show that 
nobody suspected Pine of suppressing any evidence. Justice 
Laws temarked that Pine and his aides had handled the con¬ 
tempt prosecutions fairly and ably. 

Stripped of Badges 

Colpoys and Kearney went to the prosecutor’s offices after 
court adjourned last night and Colpoys told Pine that he never 
knew* about the evidence because he w’as busy Thursday at 
the Department of Justice and Kearney never got a chance 
to tell him about it. although Kearney tried several times to 
obtain an interview. Pine then withdrew what he had said 
about the evidence being suppressed. 

Colpoys then shortly after midnight, announced that Dep¬ 
uties East and Allen were suspended and w’ould be deprived 
of their badges and credentials. He said he would want an 
explanation of their not having told what they knew until 
Wednesday. 

The suppression incident resolved itself piecemeal in the 
midst of other revealing testimony. 
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Mrs. Upperman on Stand 

When the cross-examiners were through with Upperman 
Mrs. Upperman took the stand and confirmed his having the 
$100 bill December 2. 

Attorney O’Connell was the first to take the stand in his 
own defense. 

O’Connell testified he was not in the courthouse at night 
on any night when he could have given Upperman the $10. 
He told where he was on the three nights and offered to pro¬ 
duce witnesses to what he was doing at all the times men¬ 
tioned by Upperman. 

Whelan testified that Upperman asked him for $150 and 
that he turned Upperman down. He denied that he gave 
Upperman $100 in any form at any time. Whelan said he 
was in court on December 19, 20, and 21, on one of which 
days Upperman said he got the money from Whelan in 
W'helan’s office. 

Many Character Witnesses 

Assistant District Attorneys Hitz and Murray testified to 
the good character of Whelan and O’Connell. Hitz confirmed 
what Whelan said about being in court all the three days in 
December. 

Prosecution and defense counsel then placed in the record 
by stipulation testimony to the good character of Whelan and 
O'Connell by Leslie C. Garnett, former district attorney; John 
L. Smith, William E. Richards, John R. Fitzpatrick, Morris 
Simon, Alvin Newmeyer, William E. Hughs. J. Edward Mit¬ 
chell, William H. Collins, John W. O’Dea. George P. Hoover, 
William E. Leahy, Judge Nathan Cayton. Godfrey Munter, 
former District Bar Association president ; U. S. Commissioner 
Needham Tumage, John Carmody, Robert E. Lynch, Ray¬ 
mond Dixon and John Walsh. 

Adjourned Till 9:30 Today 

The Whelan-0’Connell phase of the hearing was ad¬ 
journed late in the afternoon until 9:30 a. m. today. 

Last night Justice Laws heard Attorney Mclnerney’s argu¬ 
ments that what Quinlan had done was too remote from the 
court to constitute contempt of court. Quinlan had merely 
set in motion an effort to affect the jurors. Mclnery argued, 
but it had not gone far enough to be a crime. 
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Dr. Christopher Murphy, deputy coroner, told how he was 
called to the Continental Hotel to examine Denekas Sunday. 
February 5. and found him extremely nervous. ‘‘My first 
impression was that the man was coming off a spree/' said 
Murphy. 

Denies Immunity Promise 

Kearney told how he was called to the hotel by Upperman 
and of taking a statement from Denekas about how Fine 
offered him SbOO to help the Warrings if he got on the jury. 
Kearney denied Denekas was promised immunity. 

Denekas took the stand and claimed he was told there was 
no charge against him and that he would not get in trouble 
because he was a Government witness. He blurted out a 
secret successfully guarded by the prosecutors for two weeks— 
that the Mayflower Hotel was where Pine kept him. Upper- 
man. and others in custody. 

Justice Laws said as the night session closed that he hoped 
to be able to dispose of all seven contempt cases Tuesday 
morning. 

Colpoys during the day confirmed the resignation of three 
deputies who were suspended after their names were men¬ 
tioned from the witness stand in previous hearings of the 
Warring investigation. He had denied it a short time before. 

The deputies who quit were John Crawford. 40. and Wil¬ 
liam Gates. 35. whom Upperman said accompanied him to 
receive So Christmas presents from Whelan, according to an 
old courthouses custom. The third was Michael Broderick, who 
was suspended before the Warring scandal broke, because he 
was awaiting trial on charges of speeding and fighting two 
policemen. 

Broderick said Justices O'Donoghue and Bailey vainly in¬ 
terceded for him and his colleagues but that Colpoys sum¬ 
moned all three to his office and got them to sign resignations 
which he had written out and ready for them. 

When Broderick was mentioned as having been at Emmitt 
Warring's house, members of the prosecutor’s staff said they 
did not believe he was involved in the jury fixing case and that 
they believed his explanation that he went on lawful business. 

Broderick was fined So for speeding and is awaiting a jury 
trial on the fighting charge. 
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18 Exhibit E 

Fourth Deputy Out in Warring Scandal 

SUSPENDED AIDE QUITS; COURT PORTER ARRESTED 

Upperman Reveals Numbers Playing; Marshal Warns Staff on 

Gaming 

United States Marshal Colpoys yesterday took the fourth 
resignation in two days from deputies suspended after revela¬ 
tions in the Warring jury tampering scandal. 

Instant dismissal will be the penalty of any of his staff who 
bets on the races or plays the numbers, the marshal warned. 
He said Monday he would begin a man-by-man grilling of his 
staff about their gambling habits. 

Other disclosures and developments yesterday in the scandal 
which has rocked the District Courthouse and provoked At¬ 
torney General Murphy to demand a Nation-wide clean-up of 
court officers. 

John B. Upperman, 57. was dismissed “with prejudice” 
from the deputy marshal’s post he held 12 years as soon as he 
pleaded guilty February 5 to taking bribes from Emmitt 
"Warring, numbers king, who was on trial for conspiracy. 

Upperman testified before Justice Laws yesterday that he 
played the numbers with August Formen. 48. colored porter, 
employed 15 years at the courthouse. 

Porter Questioned 

Former was arrested before Upperman left the stand, and 
after questioning by Assistant District Attorney Wilson, was 
released in custody of his brother. 

Deputy Harry C. Allen denounced suspension of himself 
and Deputy Thomas R. East as “a poor reward for telling the 
truth.” Colpoys accused them of improper handling of vital 
evidence in the Warring scandal. 

Justice Laws adjourned court action on the jury-fixing in¬ 
vestigation with the observation. “It looks now like I may 
not be able to clear it up by Tuesday/' 

Deputy Resigns 

Attorney General Murphy. District Attorney Pine, and Chief 
Justice Wheat of District Court, were pledged the full co¬ 
operation of the District Bar Association in further investi¬ 
gation. 
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The deputy who resigned yesterday was Clayton Gasque, 
whom Colpoys suspended when Upperman testified that 
Gasque allowed photographers to photograph Charles (Rags) 
Warring. 30. trigger man of the $2,000,000 numbers gang, at 
Union Station while he was on the way to Atlanta 
Penitentiary. 

Colpoys said that in his investigation he was told by the 
photographer that the picture w*as taken without help from 
Gasque. that the man with the camera simply walked into the 
railroad car, snapped the picture, and fled. Colpoys held that 
Gasque^ must have been negligent to allow this to be done, 
quoting the rigid policy of the Department of Justice about 
allowing access to convicted persons. 

Colpoys said the testimony that Deputies John Crawford. 
40. and William Gates. 35. went to Attorney Harry T. Whelan 
and got $5 tips at Christmas caused him to demand their 
resignations. 

The fourth man forced out was Deputy Michael Emmet 
Broderick, who was suspended pending trial on a charge of 
fighting the police. Broderick, said Colpoys. was asked to 
resign “because of things that occurred before. He was not 
the type, temperamentally, that I wanted on the staff. I do 
want to say that as far as character is concerned Broderick is 
clean and unassailable. And I do not ha\ne any idea that 
Broderick was implicated in any way in the Warring jury 
fixing. 

Revealed on Stand 

The charges against Gasque, Gates, and Crawford were made 
after their alleged offenses were bared from the witness stand 
in the jury-fixing inquiry. Colpoys said that he felt required 
to deal strictly with any conduct that brought discredit to his 
staff because of the scandalous nature of the charges admitted 
by Upperman. who was honored for years by having custody 
of juries while they were deliberating. 

“It would be unjust,” he said, “to allow* the good names of 
the honest and conscientious marshals to be brought into 
question by the misconduct of some. I am going into this 
gambling question Monday, and I am going to w*arn every 
member of the staff that if I find that they have been betting 
on horses in handbooks or playing the numbers game it will 
mean summary discharge.” 

Colpoys said he would reserve judgment in the cases of Allen 
and East. 
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4th Deputy Out; Colpoys To Oust All Who Gamble 

MAN-BY-MAN GRILLING TO RESULT FROM TESTIMONY IN WARRING 

SCANDAL 

United States Marshal Colpoys last night took the fourth 
resignation in two days from deputies suspended after revela¬ 
tions in the Warring jury-tampering scandal. 

Instant dismissal will be the penalty of any of his staff who 
bets on the races or plays the numbers, the marshal warned. 
He said Monday he would begin a man-by-man grilling of his 
staff about their gambling habits. 

Other disclosures and developments yesterday in the scandal 
which has rocked the District Courthouse and provoked Attor¬ 
ney General Murphy to demand a Nation-wide cleanup of 
court officers. 

John B. Upperman, 57. was dismissed “with prejudice” from 
the deputy marshal’s post he held 12 years as soon as he 
pleaded guilty last Monday to taking bribes from Emmitt 
Warring, numbers king, who was on trial for conspiracy. 

Upperman testified before Justice Laws yesterday that he 
played the numbers with August Formen, 4S. colored porter 
employed 15 years at the courthouse. 

Porter Questioned 

Formen was arrested before Upperman left the stand, and 
after questioning by Assistant District Attorney Wilson, was 
released in custody of his brother. 

Deputy Harry C. Allen denounced suspension of himself and 
Deputy Thomas R. East as “a poor reward for telling the 
iruth.” Colpoys accused them of improper handling of vital 
evidence in the Warring scandal. 

Justice Laws adjourned court action on the jury-fixing in¬ 
vestigation with the observation, “It looks now like I may 
not be able to clear it up by Tuesday.” 

Attorney General Murphy. District Attorney Pine, and 
Chief Justice Wheat. of District Court, were pledged the full 
cooperation of the District Bar Association in further investi¬ 
gation. 

Deputy Resigns 

The deputy who resigned yesterday was Clayton Gasque, 
whom Colpoys suspended when Upperman testified that Gas- 
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que allowed photographers to photograph Charles (Rags) 
Warring. 30. trigger man of the S2.000.000 numbers gang, at 
Union Station while he was on the way to Atlanta Penitentiary. 

Colpoys said that in his investigation he was told by the 
photographer that the picture was taken without help from 
Casque, that the man with the camera simply walked into the 
railroad car. snapped the picture and fled. Colpoys held that 
Casque must have been negligent not to have prevented this 
and cited the rigid policy of the Department of Justice about 
allowing access to convicted persons. 

Colpoys said the testimony that Deputies John Crawford. 
40. and William Gates. 35. went to Attorney Harry T. Whelan 
and got So tips at Christmas caused him to demand their 
resignations. 

Revealed on Stand 

The fourth man forced out was Deputy Michael Emmet 
Broderick, who was suspended pending trial on a charge of 
fighting the police. Broderick, said Colpoys. was asked to 
resign “because of things that occurred before. He was not 
the type, temperamentally, that I wanted on the staff. I do 
want to say that as far as character is concerned Broderick is 
clean and unassailable. And I do not have any idea that 
Broderick was implicated in any way in the Warring jury- 
fixing/’ 

The charges against Gasque. Gates, and Crawford were made 
after their alleged offenses were bared from the witness stand 
in the jury-fixing inquiry. Colpoys said that he felt required 
to deal strictly with any conduct that brought discredit to his 
staff because of the scandalous nature of the charges 
20 1 admitted by Upperman. who was honored for years by 

having custody of juries while they were deliberating. 

“It would be unjust,” Colpoys said, “to allow the good 
names of the honest and conscientious marshals to be brought 
into question by the misconduct of some. I am going into 
this gambling question Monday and I am going to warn 
every member of the staff that if I find that they have been 
betting on horses in handbooks or playing the numbers game 
it will mean summary discharge.” 

Colpoys said he would reserve judgment in the cases of 
Allen and East. 

These two deputies, veterans of a decade in the marshals 
office, were plunged into the W'arring case Friday as surprise 
witnesses on behalf of Attorneys Whelan and William B. 
O'Connell. The lawyers were defending themselves against 
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charges that they bribed Upperman for Emmitt Warring. 
Waning and Upperman pleaded guilty and are waiting sen¬ 
tence. 

Upperman said that O’Connell slipped him $10 while he was 
guarding the jury that deadlocked last fall after hearing for 
three weeks charges that Emmitt, Charles, and Leo Paul War¬ 
ring. 35, conspired to defraud the Government of income taxes 
on their $2,000,000 a year racket. Upperman said Whelan gave 
him $100 in small bills a week before Christmas. 

Emmitt Warring swore he paid the money, a $100 bill. 

Deputies Allen and East testified Friday that Upperman 
showed them a $100 bill about the time Warring said lie paid 
it. They said they reported their evidence to Chief Deputy 
Kearney Wednesday and to no one else. 

Charges Withdrawn 

Nevertheless, District Attorney Pine and his co-prosecutors. 
John Wilson and John Fihelly. accused Colpoys and Kearney 
in a heated courtroom exchange, of suppressing the evidence. 
Colpoys protested that he didn’t know about it either and 
Kearney explained that he did not get time to tell the mar¬ 
shal. Pine and Wilson withdrew their statements and Colpoys 
suspended East and Allen for not reporting their information 
earlier. 

Mason Welch, of Whelan-O’Connell counsel, said he found 
out the testimony by his own inquiries and called the deputies 
to testify. 

Colpoys said last night that the Allen-East suspension would 
stand until he determined which, if either, took the vital in¬ 
formation to the defense counsel instead of to the court. “It 
was against regulations for them to take the information direct 
to counsel,” Colpoys said. 

Allen was recalled to the stand yesterday. He sat glumly 
outside the courtroom afterward and said he was confident that 
he would be vindicated. 

Held “Poor Reward” 

“I did my duty,” said Allen. “I took the information to my 
superior, Mr. Kearney, as the rules require, as soon as I knew 
it was important. I told the truth on the stand. I call being 
suspended a poor reward for telling the truth. My wife is 
sick in bed over it. 

“It sure is funny to be sitting here without my buddy (East). 
We’ve been working together for a long time. He’s all broken 
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up over it. It's been so sudden that I don’t really understand 
what's happened to us.” 

Allen said, however, that he was sure the situation would 
be straightened out. He praised Marshal Colpoys as “one of 
the finest and squarest men I ever knew.” 

The 13 days of investigation of the jury scandal that closed 
last night had brought accusations against seven persons and 
suspicion and embarrassment against numerous others. 

2 Confessed Guilt 

Scheduled to be sentenced next week to whatever jail term 
Justice Laws holds to be just—his authority being limited 
only by his discretion—were Warring and Upperman. who ad¬ 
mitted their guilt Monday. 

Also awaiting the court's judgment was Harry Fine, who 
admitted he carried from Emmitt Warring to Juror Carl T. 
Denekas an offer of S600 for an acquittal of the Warrings. 

Clinging to hope were Denekas and Thomas Harrison Quin¬ 
lan, who pleaded not guilty. Denekas denied he meant to do 
anything wrong when he allowed himself to be seated as a 
juror without revealing his negotiations with Warring and 
Fine. Quinlan admitted he consulted with Warring about 
the character of two prospective jurors, but asserted that as 
a matter of law his act did not amount to contempt. 

Admits Gambling 

Awaiting Justice Laws’ verdict were Whelan and O'Connell, 
who vigorously protested innocence, defended themselves in 
court Friday and yesterday and closed their case after Upper- 
man’s latest appearance against them. 

Upperman matched his previous feats of dragging new 
names into the testimony. Justice Laws questioned him about 
the numbers situation for guidance in passing sentence. 

Upperman said that while he was a deputy marshal he 
played both horses and numbers and that persons in his office 
knew bf it but he never told his superiors. His pickup man for 
numbers bets, said Upperman, was a colored porter in the 
courthouse named “August.” 

Assistant District Attorney Wilson gestured as soon as he 
heard the name. Patrolman Allan Baker, the prosecutors’ 
one-man investigative force, reported and was ordered to arrest 
“August.” 

“Afigust” was not connected with the Warrings, Upperman 
continued, but said he did not know this positively. 
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Alibi Disputed 

O’Connell claimed that he was not around the courthouse 
any of the three nights while the jury was out. Upperman 
said he received 810 from O’Connell there on one of the nights. 
Miss Mary O’Connell, of Kew Gardens, testified yesterday that 
on one of the nights he went with her to visit their mother. 
William G. Martin, a tavern manager, testified that O’Connell 
ate dinner at his place on Friday night while the Warring jury 
was out. 

Partial Question and Answer Text in Warring Scandal 

UPPERMAN RECALLED TO STAND TO TELL OF NUMBERS PLAYING 

The official transcript of testimony before Justice Laws yes¬ 
terday in the Warring jury tampering investigation follows, 
in part: 

Harry C. Allen, a witness previously called and sworn, was 
recalled for further cross-examination. 

By Mr. Pine (District Attorney): 

Q.—Mr. Allen, yesterday you told his honor that you saw 
Mr. (John B.) Upperman exhibit a 100-dollar bill to you just 
a few days before Christmas. I am not sure whether I asked 
you or Mr. (Thomas R.) East how that was done, but I would 
like to ask you a little bit about how that was exhibited. 

A.—As I stated yesterday- 

Q.—Did I ask you? 

A.—Yes. sir. 

Q.—I am not certain. I have forgotten. So much has hap¬ 
pened since then. 

A.—Yes; you did. 

Q.—You told me. as I recall, that he had a wallet like this 
(exhibiting), and he pulled—I haven’t $100. 

A.—I understand. 

Q. —But I do have a ten. That he pulled it out something 
like that (illustrating). 

A.—No. sir. 

Q.—Will you show me how he did it? 

A.—He came in in the morning and he pulled his pocketbook 
out and said. “Look at what my son gave me for Christmas. 
It is quite a surprise.” I said. “John, that is dandy.” 

By the Court: 

Q.—Do you remember more than one display of the bill? 


32 JOHN B. COLPOYS VS. WILLIAM M. GATES ET AL. 

A.—I know he had it out more than once, because he 
has always had this system of his own, and he would come 
in and say, “I had a parlay yesterday.” 

Q.—Was he gambling, too? 

A.—Yes, sir. He would say, “Well, I hit the numbers.” I 
said, “You are pretty lucky. You can do more than I can do.*' 

Q.—Did anybody tell the marshal he was playing numbers? 

A.—I don’t know whether they did or not. I didn’t see him. 
and I couldn’t make a report. 

John J. Wilson (Assistant District Attorney). Did this man 
say Upperman was gambling? 

The Court. He said he would come in every morning talking 
about parlays. That is a gambling term, is it not? 

The witness. Yes. sir. 

By the Court: 

Q.—Did he specify whether it was parlays on races or on 
numbers? 

A.—Mr. Upperman and I were very friendly and I was 
always fond of him, and when this matter came up I couldn’t 
believe it. I didn’t have the slightest idea that Mr. Upperman 
was doing anything detrimental to justice or to the office. 

Q.—And you are still friendly to him? 

A.—And when I heard this testimony here I was stunned. 
I couldn’t think that he would do such a thing. I knew he 
would come in and say, “I had some luck yesterday—a little 
parley.” I said. “I don’t know how you fellows do it. I can’t 
afford to do it.” I would just pass it off, the same as I would 
pass off seeing the SI00 bill. I mentioned it to my family at 
home, and my grown daughter the next day. who knew Mr. 
Upperman well—I never thought any more of the thing until 
my daughter made the remark. She said, “Daddy, it don’t 
look like that was a Christmas present.” And then it dawned 
on me that I should tell the office. 

Q.—I think you were quite correct in telling the office. I 
think things of this sort should be told. 

A.—I have been in the service 11 years- 

Q.—There is no question about that. The point I want to 
get back to is this: You were explaining to me about the $100 
bill episode and telling me why you remembered it was done 
more than once, but you got off when you were telling about 
the parlay. Now, go ahead with your story. 

A.—He had this habit of showing money to different men 
around there. 

Q. When he won money on a race or on the numbers or 
anything else, he showed it to you? 
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A.—Yes; he had a habit of showing it. 

The Court. So far as the respondents in this case are con¬ 
cerned. this inquiry that I would like to make of Mr. Upper- 
man has no purpose at all, but I would like to suspend this 
trial for the moment and call Mr. Upperman to the stand. 
Thereup— 

John B. Upperman. witness previously called and sworn, 
was recalled and testified further as follows: 

By the Court: 

Q.—Some matters have been brought to the attention of 
the court that I want to ask you about. 

A.—Yes. sir. 

Q.—While you were deputy United States marshal, were 
you engaged in making any bets on horse races? 

A.—Yes. 

Q.—Did you bet on the numbers? 

A.—I had; yes, sir. 

Q.—Did you ever tell that to anybody in the office? 

A.—As far as horse racing was concerned, some of them 
around there knew I did play the horses, because I had been 
at the track with them. 

Q.—What about the numbers? 

A.—I guess someone there knew I played the numbers, too. 

Q.—You never told any of your superiors that, did you? 

A.—Oh. no. 

Q.—Was any of this numbers betting connected in any wise 
with the Warrings? 

A.—Absolutely not. 

Q.—Do you know who the pick-up man was? 

A.—Yes, sir. 

Q.—What was his name? Tell me. 

A.—I am going to tell you; August, they called him. 

Q.—What was his other name? 

A.—I never knew his other name. He worked at the court' 
house. 

Q.—Do you know where to reach him? 

A.—He works at the courthouse. 

Q.—August works at the courthouse? 

A.—Yes. 

Q.—What kind of work does he do? 

A.—He is a porter. 

Q.—Under the employ of the marshal? 

A.—Yes, sir. I think he comes under the marshal’s office. 

Q.—Do you know positively that he was not connected with 
the Warrings outside? 

A.—No, sir; I didn’t know that, sir. 
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Q.—Did you know one way or the other? 

A.—I did not. sir. 

Q.—Did you ever ask him? 

A.—No. sir; I never thought of asking him. 

Q.—Did that situation ever occur to you. about your connec¬ 
tion with the numbers business, when you were in charge of 
this jury? 

A.—No; I never thought anything about it. your honor. 

The court. I would like to ask this question, in this case 
gentlemen. I think it is material to the case on trial. 

By the Court: 

Q.—Did you ever at any time in January of this year tell 
Mr. (Harry T.) Whelan that you were going to Atlanta and 
to get in touch with Emmitt to find out if he wanted to send 
a message to any of his friends down there? 

A.—Yes. sir; I did. 

Q.—That was in January of this year. W'ere you going to 
Atlanta last month? 

A.—I know I did ask Mr. Whelan. 

Q.—You know whether you went to Atlanta? 

A.—Yes. sir; I went to Atlanta, 

Q.—And you asked Mr. W’helan before you went? 

A.—I did; yes. sir. 

Q.—What did he say? 

A.—He said that he made an effort to get in touch with 
Emmitt and he couldn’t. 

Q.—That he could not get in touch with him? 

A.—Yes. sir. 

Q.^Was anything said about coming back another time? 

A.—I think I went back a second time, and that is when 
Mr. Whelan told me that he couldn’t get in touch with him. 

Mr. Wilson.—Told you what? 

The Witness.—That he couldn’t get in touch with him. 

The Court.—Keep your voice up. It is important for these 
gentlemen to hear you. 

The Witness.—It is important to me, too. 

The Court.—Yes. I know; but it is important for them to 
hear it. 

By the Court: 

Q.—You never did try to contact him yourself? 

A.—No, sir; I did not, sir; absolutely not. 

Q.—W’hich ones of his friends did you think he might want 
to send a message to? Or did you tell Mr. WTielan by name 
any of them? 

A.—I think Sam Bond was mentioned. 
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Q.—B-a-r-n? 

A.—Bond—B-o-n-d. 

Q. You wanted to know from Mr. Whelan if Emmitt War¬ 
ring wanted to send a message to Sam Bond? 

A.—To send any word to him; yes. 

Q.—What did Mr. Whelan say to you when you made that 
proposition to him? 

A.—He said he would try to get in touch with Emmitt; and 
the second time I went back he said he had not got in touch 
with him. 

Q.—How long after the first time was it you went back there 
to see Mr. Whelan the second time in this regard? 

A.—Whatever day it was that I left for Atlanta; it was 
that evening. 

Q.—You spoke to him about it just those two times? 

A.—I am sure that is all. sir. 

Evidence in Rebuttal 


Thereupon— 

William H. F. Swain 

was called as a witness and. being first duly sworn, was examined 
and testified as follows: 

Direct examination by Mr. Pine: 

Q.—State your full name. 

A.—William H. F. Swain. 

Q.—What is your official position with the Government? 

A.—Special agent, intelligence unit. Bureau of Internal 
Revenue. 

Q.—Were you a witness in the first Warring trial? 

A.—Yes. sir. 

Q.—On the day that the jury was given the case by his 
honor, did you remain around the courthouse building, the 
Police Court Building, for any length of time? 

(Swain said he went out to supper.) 

A.—I got back to the courthouse just about S o'clock; it 
might have been a few minutes ahead or a few minutes after. 
Shortly thereafter, probably 5 or 10 minutes. Special Agent 
Dawson joined me. and it was a short while after Mr. Dawson 
arrived that Mr. O’Connell came into the conference room. 

Q.—Who was with him? 

A.—Emmitt Warring. 

Q.—Do you remember what they were talking about? 

A.—I remember some of it; yes. 

Q.—I wish you would tell me. 
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A.—The thing that fixed it in my mind more than anything 
else was the statement that they had just returned from din¬ 
ner. Mr. O’Connell made the statement that they had just 
returned from dinner at the Occidental, and that J. Edgar 
Hoover and his assistant were at the table next to them, and 
that Hoover leaned over and made the statement to Emmitt 
that he wished Emmitt luck, and something about he hoped 
he would “beat” it. That is what made it stick in my mind. 

By Mr. Pine: 

Q.—You knew that was preposterous, did you not? 

A.—I did; yes. 

Q.—Was anything else talked about? 

A.—I remember some conversation about people following 
Emmitt around. Just general conversations about people 
shadciwing Emmitt every place he went. I don’t remember 
any other conversation. The conversation was altogether 
general. 

Frank A. Dawson was called as a witness and. being duly 
sworn, was examined and testified as follows: 

Direct examination by Mr. Pine: 

Q.—State your full name. Mr. Dawson. 

A.—Frank A. Dawson. 

Q.—What official position do you hold? 

A.—Special agent, Bureau of Internal Revenue, Treasury 
Department. 

Q.—Directing your attention to the day the case was sub¬ 
mitted to the jury for deliberation, did there come a time 
when you came to the courthouse, this particular courthouse? 

A.—Yes. sir. 

Q.—What time did you come here? 

A.-^-About ten minutes after 8 that evening. ... I came 
upstairs to the third floor, to the conference room, which we 
had used as a witness room during the trial, and there met 
Special Agent Swain. 

Q.—Did there come a time when Mr. O’Connell and Mr. 
Emmitt Warring came into that conference room? 

courthouse porter questioned after deputy's testimony 

A.—Yes. W~e had been there in that room about five min¬ 
utes, and Mr. O'Connell and Emmitt came into the room; yes. 

Q.—How long did they stay? 

A.—They remained there about a half hour, and then Em- 
mitt Warring left the room just a little sooner than Mr. 
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O’Connell left the room, and they were there approximately a 
half hour. 

Q.—What was discussed? 

A.—Mr. Whelan remarked- 

Q.—Mr. Whelan? 

A.—I mean Mr. O’Connell. Pardon me—remarked that 
they had just returned from the Occidental where they had 
dinner, and he said that he was up there with someone very 
prominent. At the next table to them was J. Edgar Hoover 
and his assistant, and while they were having dinner Mr. 
Hoover leaned over and spoke to Emmitt and wished him luck 
in the case. 

Q.—You thought it was a big joke, didn’t you? 

A.—We thought it was very strange. 

Q.—You did report that to Mr. (John) Cox? 

A.—We did. 

By the Court: 

Q.—Did you report it to Mr. Hoover? 

A.—I did not; and I don’t recall that anybody did. I don’t 
think that they did. 

By Mr. Pine: 

Q.—You laughed about it? 

A.—We did. when they got outside, when they left; yes. 

Q.—That is what fixes the episode in your mind, is it? 

A.—Yes; it is. That is the event that does. 

By Mr. Doyle : 

Q.—Mr. Dawson, when O’Connell spoke to you about Mr. 
Hoover’s congratulating him. was that done in a joshing spirit? 

A.—No. 

Q.—Was there nothing convincing to your mind or your asso¬ 
ciate’s mind that that was a kidding proposition? 1 

A.—No. 

Q.—You considered it more a serious matter? 

A.—More of a boastful spirit, I should say. 

Q.—Who made the boast, Mr. O’Connell? 

A.—Yes, sir. 

Q.—You did not consider him kidding, as the phrase is, 
did you? 

A.—No; I would not say that I considered it kidding; no, sir. 

Q.—Do you know whether your associate considered it as a 
joshing statement? 

The Court.—He said he thought it was absurd—in answer 
to Mr. Pine’s question. 
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Bv Mr. Doyle : 

Q.—Did ho give any expression to you that he thought Mr. 
O’Connell was kidding him? 

A.—No; he did not say that. 

Q.-N ow that I ask you about that, would you concede that 
that was said in a kidding manner or joshing manner? 

A.—I did not take it so; no. sir. 

Q.—Would you. now that I call it to your attention? 

A.—No. 

By the Court: 

Q.—Your construction was that it was boastful? 

A.—Yes: that is what I considered it. 

By Mr. Doyle : 

Q.—Of course you did not believe it? 

The court.—Well. I doubt if that is material. 

Tliei court.—Gentlemen. I think this should be a matter 
susceptible of being cleared up. I recognize, of course, that 
it is something that has occurred during the course of the 
trial, but it is a rather important point, and if there is any 
opportunity of either party being mistaken. I think it ought 
to be straightened out. If either party is mistaken. I will be 
glad to have them acknowledge it on the stand; or if they are 
positive about that view. I would be glad to have them 
fortify it. 

I hoped very much that I would be in a position to clear up 
this entire situation by today. I sat until a quarter after 
eleven; last night, and I have a number of authorities to read 
that have been submitted. It looks now like I may not be 
able to clear it up by Tuesday. At all events. I am going to 
give ample opportunity to all parties, who I know have been 
working hard day and night, to get your testimony together. 

I will adjourn court until Tuesday morning at 10 o’clock. 
We will resume any testimony at that time that you care to 
present. In the meantime I will consider the authorities sub¬ 
mitted to me and argued last night. 

WARRING CASE HISTORY 

The Warring brothers were indicted on income tax charges 
after years of campaigning by District police against the num¬ 
bers racket. Their first trial exposed the $2.000.000-a-year 
extent of their business and S13.000-a-year bribery of police¬ 
men, but ended with a deadlocked jury. 

The second trial started February 1 and Justice Laws called 
it a mistrial February 7. Then: 
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Feb. 8.—District Attorney Pine filed four criminal contempt 
citations against Emmitt Warring and two against Deputy 
U. S. Marshal John B. Upperman. 

Feb. 9.—Harry T. Whelan and William B. O’Connell quit 
as Warring’s lawyers. 

Feb. 10.—The Government guarded its witnesses in a secret 
retreat. 

Feb. 11.—F. Joseph Donohue was retained to defend War¬ 
ring. 

February 13.—Warring and Upperman pleaded guilty. Up¬ 
perman swore Whelan and O’Connell bribed him. They de¬ 
nied it, but were ordered cited. Three deputies whom Upper- 
man linked to rule violations w*ere suspended. 

February 15.—Contempt charges filed against the lawyers, 
juror, and go-betweens. 

February 17.—One go-between pleaded guilty. The lawyers 
and the other go-between began their defense. Three sus¬ 
pended deputies were forced to resign. 

February 18.—Another deputy resigned and two more were 
suspended. A porter named by Upperman as a numbers 
writer was arrested. Colpoys warned playing numbers or bet¬ 
ting in handbooks meant dismissal. 

February 20.—Colpoys plans man-by-man grilling of his 
staff of 80. 

February 21.—Justice Laws may pronounce judgment on the 
seven contempt respondents. 

21 Motion to dismiss complaint 

Filed February 26. 1940 

***** 

Now comes the defendant John B. Colpoys, through his at¬ 
torney, Vivian 0. Hill, and moves the Court to dismiss the 
Complaint filed herein against him because of its failure to state 
a claim upon which relief can be granted, it appearing the 
alleged libelous and slanderous acts were performed by this 
defendant in connection with the discharge of his official duties 
as United States Marshal, for the District of Columbia, and 
privileged. 

Points and authorities attached. 

(s) Vivian O. Hill, 

Attorney for the defendant, John B. Colpoys . 
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22 Affidavit of John B. Colpoys 

Filed February 26, 1940 

***** 

District of Columbia, $$: 

John B. Colpoys. first being duly sworn according to law, 
upon his oath avers that he is one of the defendants in the above 
entitled cause, wherein William M. Gates and John B. Craw¬ 
ford. are plaintiffs, and says: 

That affiant is now. and for several years last past has been. 
United States Marshal for the District of Columbia, and that 
as said Officer, in the discharge of his official duties, it is incum¬ 
bent upon him to see it that his said office is conducted in an 
efficient and orderly manner, and that proper discipline be 
maintained among Deputy Marshals under his supervision, 
and that in performance of his said duties, among other things, 
on to-wit: November 3. 193S. he caused to be prepared and 
presented to each Deputy Marshal on his staff, to be read and 
acknowledged by signature thereon, a document as follows: 

NOTICE TO ALL DEPUTY MARSHALS 

It has been called to my attention that statements have been 
made that “it is impossible to get prompt, careful, and proper 
service from the Marshal’s Office unless a gratuity apart from 
the stipulated lawful fees was given for same.” Also, that “per¬ 
sons having business with this office have been solicited for loans 
by employees of the Marshal’s Office which have not been 
re-paid.” No Loans Must Be Solicited. And further, “that 
employees have acted as solicitors for lawyers for pris- 

23 oner clients coming within the the jurisdiction of this 
office.” And still further, that “employees have failed 

to render courteous treatment in the exercise of their various 
duties.” 

I want it distinctly understood that any employee in this 
office found guilty of any of the above accusations will be im¬ 
mediately dismissed. 

(S) John B. Colpoys, 

United States Marshal. 

I have carefully read the above statement and am fully 
aware of its import. 

(s)-. 

***** 

That then and there on said date. Deputy Marshal, W'illiam 
M. Gates, and John B. Crawford, plaintiffs herein, each read 
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and affixed his signature to said document, indicating his 
understanding thereof. 

That during the trial of a cause in this Court, on to-wit: 
February 13, 1939, affiant was advised that John B. Upper- 
man, then and there testified as follows, to-wit: 

Q. Do you remember the day before Christmas? 

A. Yes. 

Q. Were you down here, in or about the court house, the 
day before Christmas? 

A. Yes. 

Q. Did you go to Mr. Whelan's office that day? 

A. Yes. 

Q. Was anybody else in his office when you went there? 

A. I don't recall. Mr. Donohue, whether there was or not. 
Q. Is it not a fact that two or more bailiffs or attaches of 
the Court were there? 

A. There was two others with me. if that is what you mean. 
Q. Who. if you can recall now. was it who was in there with 
you? 

A. Deputy Crawford and Gates. 

Q. Did Mr. Whelan give you $5 that day and wish you 
a Merry Christmas? 

A. He did. He also gave it to Crawford and Gates. 

Q. He also gave it to Crawford and Gates? 

A. Yes. sir. 

Q. You have been around the court house for 12 years? 

A. In my twelfth year. 

Q. Has it not been the practice of attaches of the court, 
including the deputies in the Marshal's Office, at Christmas 
time to go to the various law offices in the environs of the court 
house and there to receive, as you received in Mr. Whelan's 
office, money or some other recognition of the Christmas 
Season? 

24 A. It has always been the custom yes. 

Mr. Pine. I have no further questions. 

P. 60— 

Q. Do you remember Christmas Day of 193S? 

A. Christmas Day? 

Q. Yes. 

A. Christmas Day I was home. 

That upon learning of said testimony, affiant on to-wit: 
February 14. 1939. suspended said deputies. John B. Craw¬ 
ford. and William M. Gates, pending an investigation of the 
truth of said statements. That upon inquiry of the said John 
B. Crawford and William M. Gates, each admitted that said 
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statement of John B. Upperman was true, and that each of 
them had on to-wit: December 24. 1938, accepted a gratuity 
of S5.00 from Harry T. Whelan, Esq., a member of the Bar 
of this Court, and at the time thereof actively engaged in 
the practice of law herein. That upon said plaintiffs con¬ 
firming the testimony of the said John B. Upperman, and 
affiant was convinced they had violated his instructions in 
the premises, he at once demanded of them and received 
their resignations as Deputy Marshals, and that neither of 
them has been employed as Deputy United States Marshal 
since February 1939. 

Affiant further avers that each and every mention of, or 
reference to. the said plaintiffs. John B. Crawford and Wil¬ 
liam M. Gates, by him at any time, was in connection with, 
or on account of. his official duties as United States Marshal 
for the District of Columbia, and was by him intended to be 
in the public service, and interest. 

(s) John B. Colpoys. 

Subscribed and sworn to before me this 26" day of Feb¬ 
ruary, 1940. 

[NOTARIAL SEAL] (s) LlLLIAN A. TRAMMELL, 

Notary Public , D. C. 

25 Order overruling motion to dismiss 

Filed March 27, 1940 


***** 

Upon consideration of the motion to dismiss filed by John 
B. Colpoys, it is by the Court this 27th day of March, 1940, 
Ordered that said motion be and the same is hereby over¬ 
ruled, and said defendant is given fifteen days within which to 
file his answer to the complaint. 

F. Dickenson Letts, 

Justice. 

Approved as to form: 

Vivian 0. Hill, 

BH 


Attorney for John B. Colpoys. 
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26 Order allowing special appeal 

Filed June 6. 1940 

United States Court of Appeals for the District of Columbia 

No. 3254 Original. April Term. 1940. 

Civil Action No. 5729. 

John B. Colpoys, petitioner 
vs. 

William M. Gates, John B. Crawford 

On consideration of the petition for allowance of a special 
appeal from the order of the District Court of the United 
States for the District of Columbia entered March 27, 1940, 
bv Mr. Justice F. Dickinson Letts, 

V f 

It is ordered by the Court that the petition be, and it is 
hereby, granted, and a special appeal allowed as prayed. 

Per Mr. Chief Justice Groner. 

June 5, 1940. 

A true Copy, 

Test: 

[seal] Joseph W. Stewart, 

Clerk of the United States Court of Appeals 

for the District of Columbia. 

27 Assignment of Error 

Filed June 19. 1940 


Now comes the defendant John B. Colpoys and assigns 
error in the District Court of the United States in the above- 
entitled cause, as follows: 

1. The motion to dismiss the complaint, in so far as it 
relates to this defendant, should have been granted. 

2. The District Court should have held that the alleged 
slander, in so far as this defendant is concerned, was privi¬ 
leged because stated by defendant in his official capacity as 
United States Marshal for the District of Columbia, about 
matters referring to or in connection with his official duties. 

3. The District Court erred in overruling the motion of 
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this defendant to dismiss the complaint, in so far as he is 
concerned. 

Edward M. Curran, 

i United States Attorney. 

John W. Fihelly. 

i Assistant United States Attorney. 

Vivian 0. Hill. 

Of Counsel. 

MEMORANDUM 

July 3, 1940 

Time for filing transcript of record in United States Court 
of Appeals extended to and including July 10. 1940. 

28 Designation of record 

Filed June 19. 1940 

***** 

Now comes John B. Colpoys. the appellant in the above- 
entitled cause, and designates the part of the record which he 
desires to have included in the transcript, said parts being con¬ 
sidered sufficient for the determination of the questions raised 
on appeal, namely: 

1. Complaint. 

2. Motion of the defendant John B. Colpoys to dismiss the 
complaint as to him, together with affidavit attached thereto. 

3. Order of the Court dated March 27. 1940. overruling the 
motion of John B. Colpoys to dismiss the complaint as to him. 

4. Assignment of Error. 

5. Certified copy of minutes of the United States Court of 
Appeals for the District of Columbia allowing a Special Appeal 
herein. 

6. This Designation. 

Edward M. Curran, 

1 United States Attorney. 

John W. Fihelly. 

Assistant United States Attorney. 

Vivian O. Hill, 

Of Counsel. 

Copy of foregoing Designation of Record received this 19th 
day of June 1940. 

H. L. McCormick, 
Attorney for Plaintiff. 
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29 District Court of the United States for the 

District of Columbia 

United States of America. 

District of Columbia, ss: 

I. Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify the 
foregoing pages numbered from 1 to 28, both inclusive, to be a 
true and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part of this tran¬ 
script. in cause No. 5729, Civil Action, wherein William M. 
Gates, et al., are Plaintiffs and Eugene Meyer and Agnes Meyer, 
Trading as The Washington Post, et al., are Defendants, as the 
same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in said 
District, this 5th day of July, 1940. 

[seal] C. E. Stewart, Clerk. 

[Endorsement on cover:] No. 7710. John B. Colpoys, Ap¬ 
pellant vs. William M. Gates et al. United States Court of 
Appeals for the District of Columbia. Filed July 8, 1940. 
Joseph W. Stewart, Clerk. 
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JOHN B. COLPOYS VS. WILLIAM M. GATES ET AL. 1 

A In the District Court of the United States for the 

District of Columbia 

Civil Action No. 5730 

William M. Gates, and John B. Crawford, plaintiffs 

vs. 

Washington Daily News, Inc., a Corporation, and John 

B. Colpoys, defendants 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the District Court of the United 
States for the District of Columbia, at the City of Washington, 
in said District, at the times hereinafter mentioned, the fol¬ 
lowing papers were filed and proceedings had, in the above- 
entitled cause, to wit: 

1 In the District Court of the United States for the 

District of Columbia 

Filed Feb. 7, 1940 

Civil Action No. 5730 

William M. Gates, 327 16th Street, Northeast, Washing¬ 
ton, D. C., and John B. Crawford. 326 D Street, North¬ 
east, Washington, D. C., plaintiffs 

vs. 

Washington Daily News, Inc., A Corporation. 1013 13th 
Street, Northwest, Washington, D. C., and John B. 
Colpoys, 2963 McKinley Street. Northwest, Washing¬ 
ton, D. C.. defendants 

Complaint for libel and slander 

1. The plaintiff's. William M. Gates and John B. Crawford, 
are both citizens of the United States and residents of the 
District of Columbia. 

2. The defendant. Washington Daily News. Inc., is a corpo¬ 
ration. doing business in and having its principal place of 
business in the District of Columbia. 

3. The defendant. John B. Colpoys. is a citizen of the United 
States and a resident of the District of Columbia. 
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4. On, to wit, February 15, 1939, and February 16, 1939, 
the defendant, Washington Daily News, Inc., through its 
agents, servants, and employees, composed, edited, printed, 
and published in the city of Washington in the District of 
Columbia, a daily newspaper of general circulation known as 
“The Washington Daily News,” which said newspaper was 
circulated generally and extensively throughout the 

2 District of Columbia and elsewhere. 

5. The plaintiffs, and each of them, for the entire 
period of their respective lives were and are honorable, moral, 
and law-abiding citizens who enjoyed a reputation for honesty, 
lawful conduct, good order, and morality and neither of them 
had ever been suspected of, charged with, implicated in, or 
guilty of the commission of any unlawful act or crime. For 
a long period of time, to wit, six years prior to February 19, 
1939, the plaintiffs, and each of them, had been employed in 
the office of the United States Marshal for the District of 
Columbia as Deputy United States Marshals, during which 
time each of the plaintiffs had deservedly enjoyed a good repu¬ 
tation for honesty, lawful conduct, good order, and morality 
both in their private and official lives. In carrying out their 
respective duties as Deputy United States Marshals neither 
of the plaintiffs was ever questioned concerning his official 
conduct, and. until the commission of the grievances by the 
defendants as hereinafter mentioned, each of the plaintiffs 
was always reputed, esteemed, recognized, and accepted by his 
respective friends, neighbors, associates, and acquaintances to 
be honorable, law abiding, honest, and moral citizens, possessed 
of a good name and reputation, and each of the plaintiffs 
enjoyed the official and social status of an honorable, honest, 
law abiding, and moral person. 

6. The defendant. Washington Daily News, Inc., a corpora¬ 
tion. well knowing the premises and contriving and maliciously 
intending to bring the plaintiffs, and each of them, into public 
scandal, infamy, and disgrace, and to injure the plaintiffs and 
each of them, in their good name, fame, and reputation, and 
in their social status as well as their official status as Deputy 
United States Marshals and to cause it to be believed that the 
plaintiffs, and each of them, were not honorable, honest, law 
abiding, and moral citizens, and in order to vex, harass, oppress, 
and wholly ruin the plaintiffs, and each of them, in their good 
name and reputation, and to destroy the social and official 
standing of the plaintiffs, and each of them, with their friends 
neighbors, associates, and acquaintances, and in the 

3 eyes of the public generally and all others who read 
i said newspaper, and in wanton and reckless disregard of 
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the good name, fame, and reputation of the plaintiffs, and 
each of them, did. on, to wit, February 15, 1939, and February 
16, 1939, in the city of Washington, District of Columbia, 
through its agents, servants, and employees, maliciously, wil¬ 
fully, falsely, and wrongfully compose, edit, print, and publish 
in said newspaper, “The Washington Daily News.” and did 
cause and procure to be delivered, circulated, and published at 
large throughout the District of Columbia, the United States, 
and throughout the world to the public at large, certain false, 
scandalous, and libelous articles concerning the plaintiffs, and 
each of them, individually and officially as Deputy United. 
States Marshals. 

7. On, to wit, February 15. 1939. the defendant, Washington 
Daily News, Inc., a corporation, through its agents, servants, 
and employees, maliciously, wilfully, and wrongfully com¬ 
posed, edited, printed, wrote, and delivered and circulated in 
said newspaper, “The Washington Daily News,” an article 
reading in part as follows: 

“Attorney General to Act in Warring Jury Scandal 

SIX V. S. MARSHALS NOW IN ‘DOGHOUSE* 

The Warring bribe and corruption case this noon bounced 
over court-house boundaries and into the office of the United 
States Attorney General. 

Atty. Gen. Frank Murphy said he would take ‘prompt and 
effective action* against all Federal court attaches involved in 
irregularities resulting from airing of evidence that jurors in 
the Warring tax evasion cases had been tampered with. 

Atty. Gen. Murphy previously had said that the case cannot 
be resolved merely ‘with confessions, suspensions, or citations 
for contempt.* 

MORE DEPUTIES DROPPED 

Also, today new reputations were tarred with the brush of 
scandal as casualties mounted in the Warring cesspool. 
4 Early this morning two more deputy U. S. marshals 

were dropped on charges of accepting gratuities from a 
Warring defense attorney. This brought to six the number of 
deputies under U. S. Marshal John Colpoys who have been 
suspended on misconduct charges. One is directly involved in 
the Warring jury tampering by his own admission of guilt; 
three are victims of testimony in the bribery hearings but not 
involved in Emmitt Warring*s admitted corruption of indi¬ 
viduals; two, one the cheif deputy marshal, are out for other 
reasons. 
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$■-, EACH FROM LAWYER 

Latest suspended deputies are John B. Crawford and Wil¬ 
liam M. Gates. A fellow deputy, John B. Upperman, who 
now is awaiting sentence for jury tampering, testified that he 
and Crawford and Gates called on Attorney Harry T. Whelan 
in the Christmas season and collected $5 gifts each. Whelan 
was defense counsel for Emmitt Warring at that time on tax 
evasion charges. 

* * * * * 

SERIES OF CLIMAXES 

Yesterday's testimony brought a temporary interruption to 
the steaming expose of corruption and trickery which has un¬ 
folded daily since Feb. 7, when Justice Laws declared a mis¬ 
trial in the second Warring prosecution because of the jury¬ 
fixing disclosures. Since then each day has adduced more evi¬ 
dence of jury tampering, corruption of Federal officers, crude 
bribery and obstruction of judicial procedure.’’ 

A copy of said article is attached hereto, marked “Exhibit 
A.” and prayed to be read and considered a part hereof the 
same as though physically incorporated herein. 

The above statement was part of a newspaper article de¬ 
scribing alleged bribery of jurymen and the alleged misconduct 
of another Deputy United States Marshal in connection with 
the so-called “Warring cases’’ in the District Court of the 
United States for the District of Columbia. Said statements 
were intended to and they did convey the idea to the 
5 public at large and to the residents of the District of 
Columbia and elsewhere in the United States, and to 
the friends, neighbors, associates, and acquaintances of the 
plaintiffs, and each of them, that the plaintiffs, while em¬ 
ployed as Deputy United States Marshals were charged with, 
suspected of, implicated in. and guilty of scandalous conduct 
in connection with the so-called “Warring cases.” and that 
the plaintiffs, and each of them, were in the “Doghouse” be¬ 
cause of improper conduct as Deputy United States Marshals, 
and that the plaintiffs, and each of them, were charged with, 
suspected of. implicated in, and guilty of bribery and cor¬ 
ruption while employed as Deputy United States Marshals, 
and that the plaintiffs, and each of them, were charged with, 
suspected of, implicated in, and guilty of irregularities in con¬ 
nection with the “Warring cases.” 

8. On, to wit, Februray 15. 1939. the defendant. Washing¬ 
ton Daily News, Inc., a corporation, through its agents, serv¬ 
ants; and employees, maliciously, wilfully, and wrongfully 
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composed, edited, printed, wrote, and delivered and circulated 
in said newspaper, “The Washington Daily News,’’ an article 
reading in part, as follows: 

“Warring Smear Hits Two More Deputies 

SIX u. s. MARSHALS NOW IN ‘DOGHOUSE’ 

New reputations were tarred with the brush of scandal to¬ 
day as casualties mounted in the Warring trial. 

Early this morning two more deputy U. S. Marshals were 
dropped on charges of accepting gratuities from a Warring 
defense attorney. This brought to six the number of deputies 
under U. S. Marshal John Colpoys who have been suspended 
on misconduct charges. One is directly involved in the War¬ 
ring jury tampering by his own admission of guilt; three are 
victims of testimony in the bribery hearings but not involved 
in Emmitt Warring’s admitted corruption of individuals; two, 
one the chief deputy marshal, are out for other reasons. 

6 $5 EACH FROM LAWYER 

Latest suspended deputies are John B. Crawford and Wil¬ 
liam M. Gates. A fellow deputy, John B. Upperman, who now 
is awaiting sentence for jury tampering, testified that he and 
Crawford and Gates called on Attorney Harry T. Whelan in 
the Christinas season and collected So gifts each. Whelan 
was defense counsel for Emmitt Warring at that time on tax- 
evasion charges. 


SERIES OF CLIMAXES 

Yesterday's testimony brought a temporary interruption to 
the steaming expose of corruption and trickery which has un¬ 
folded daily since Feb. 7, when Justice Laws declared a mis¬ 
trial in the second Warring prosecution because of the jury¬ 
fixing disclosures. Since then each day has adduced more 
evidence of jury tampering, corruption of Federal officers, 

crude bribery, and obstruction of judicial procedure. 

* # * * * 

Atty. Gen. Frank Murphy, reported to be thoroly aroused 
over the increasing scope of the scandal, indicated late last 
night that he will ‘back to the limit’ Mr. Pine's attempts to 
clean up the U. S. Marshal's office. The case cannot be re¬ 
solved merely ‘with confessions, suspensions, or citations for 
contempt/ he feels. 
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A copy of said article is attached hereto, marked “Exhibit 
B,” and prayed to be read and considered a part hereof the 
same as though physically incorporated herein. 

The above statement was part of a newspaper article de¬ 
scribing alleged bribery of jurymen and the alleged misconduct 
of another Deputy United States Marshal in connection with 
the so-called “Warring cases’* in the District Court of the 
United States for the District of Columbia. Said statements 
were intended to and they did convey the idea to the public at 
large and to the residents of the District of Columbia and else¬ 
where in the United States, and to the friends, neigh- 

7 bors, associates, and acquaintances of the plaintiffs, and 
each of them, that the plaintiffs, while employed as 

Deputy United States Marshals were charged with, suspected 
cf, implicated in and guilty of scandalous conduct in connec¬ 
tion with the so-called “Warring cases/’ and that the plain¬ 
tiffs. and each of them, were in the “Doghouse’’ because of 
improper conduct as Deputy United States Marshals, and 
that the plaintiffs, and each of them, were charged with, sus¬ 
pected of. implicated in, and guilty of bribery and corruption 
while employed as Deputy United States Marshals, and that 
the plaintiffs, and each of them, were charged with, suspected 
of. implicated in. and guilty of irregularities in connection 
with the “Warring cases.’’ 

9. On. to wit, February 16. 1939. the defendant, Washington 
Daily News, Inc., a corporatioon, through its agents, servants, 
and employees, maliciously, wilfully, and wrongfully com¬ 
posed, edited, printed, wrote, and delivered and circulated in 
said newspaper. “The Washington Daily News,” an article 
reading in part as follows: 

i “The 3 Warring Boys & W’hat Made Them 

* * * * * 

And it was this prosecution thru two jury trials that enabled 
the Warring leader, Emmit, to saddle the District with one 
of the worst court scandals in its history by his admitted cor¬ 
ruption of jurors and a deputy U. S. marshal—also a scandal 
that has ground a dozen reputations in the mud and deprived 

half a dozen others temporarily of their livelihoods. 

***** 

Upperman's suspension from the marshal’s office was or¬ 
dered simultaneously with the mistrial. Early yesterday two 
more marshals, John B. Crawford and William M. Gates, were 
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dropped as the result of Upperman’s testimony that they had 
been given So apiece by Mr. Whelan on Christmas Eve. 

Aroused by the scandal which has grown in dimensions 
daily and attracted national attention, Atty. Gen. Frank 

8 Murphy yesterday announced that he would take 
‘prompt and effective action’ against all Federal officers 

who have or may have become implicated in the corruption 
charges. He had previously declared that the situation could 
not be cleared merely by ‘confessions, suspensions, or citations 
of contempt.’ ’’ 

A copy of said article is attached hereto, marked “Exhibit 
C,” and prayed to be read and considered a part hereof the 
same as though physically incorporated herein. 

The above statement was part of a newspaper article de¬ 
scribed alleged bribery of jurymen and the alleged misconduct 
of another Deputy United States Marshal in connection with 
the so-called “Warring cases” in the District Court of the 
United States for the District of Columbia. Said statements 
were intended to and they did convey the idea to the public 
at large and to the residents of the District of Columbia and 
elsewhere in the United States, and to the friends, neighbors, 
associates, and acquaintances of the plaintiffs, and each of 
them, that the plaintiffs, while employed as Deputy United 
States Marshals were charged with, suspected of, implicated in 
and guilty of scandalous conduct in connection with the so- 
called “Warring cases.” and that the plaintiffs, and each of 
them, were charged with, suspected of, implicated in, and 
guilty of bribery and corruption while employed as Deputy 
United States Marshals, and that the plaintiffs, and each of 
them, were charged with, suspected of, implicated in, and 
guilty of irregularities in connection with the “Warring cases.” 

10. On, to wit, December 6, 1939, the defendant, Washing¬ 
ton Daily News, Inc., a corporation, through its agents, serv¬ 
ants, and employees, maliciously, wilfully, and wrongfully 
composed, edited, printed, wrote, and delivered and circulated 
in said newspaper, “The Washington Daily News,” an article 
reading as follows: 

9 “Deputy Owden Dropped From U. S. Pay Roll 

U. S. Marshal John Colpoys today confirmed that the resig¬ 
nation of one of his deputies, Richard Owden, had been asked 
for and that Mr. Owden’s name had been dropped from his 
staff. 

Mr. Colpoys claimed Mr. Owden’s ‘resignation’ had no con¬ 
nection with the deputy’s arrest on hit-and-run charges last 
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weekj Deputy Owden was placed under suspension after the 
accident, but the charges against him were dropped in Police 
Court on the grounds of ‘mistaken identity.’ 

Asked if Mr. Owden was dismissed, Mr. Colpoys declared 
‘I don’t let them go that way. It deprives them of a chance 
to obtain other Government employment. If Owden’s resig¬ 
nation was asked for. it was for the good of the service/ 

Referring to a number of previous suspensions from his staff, 
Mr. Colpoys said, ‘I’ve given them chance after chance. I’ve 
taken them in here and tried to reform them. I’m the last 
one in the world to do any injustice to anyone/ ” 

Said statement was by the defendant, Washington Daily 
News. Inc., intended to and did convey and emphasize to the 
public at large and to the residents of the District of Columbia, 
and the friends, neighbors, associates, and acquaintances of 
the plaintiffs, and each of them, that while acting as Deputy 
United States Marshals for the District of Columbia, they 
were accused and found guilty of misconduct in their capacity 
as Deputy United States Marshals; that in their capacity as 
Deputy United States Marshals they needed reforming but 
that they had failed and refused after having been given 
“chance after chance” to reform, and that the defen- 
10 dant, John B. Colpoys, had. because of these reasons. 

suspended them from his staff as Deputy United States 
Marshals. 

11. The plaintiffs, and each of them, allege that the defend¬ 
ant John B. Colpoys, did utter and publish the portions of the 
article of December 6. 1939, appearing in “The Washington 
Daily News” referring to previous suspensions from the staff 
of the United States Marshal for the District and reading as 
follows: 

“* * * ‘I’ve given them chance after chance. I’ve taken 

them in here and tried to reform them. I’m the last one in 
the world to do any injustice to anyone.’ ” 

Said publication on the part of the defendant, John B. Col¬ 
poys. was false and malicious and was known to be such by 
said defendant, and said publication was by the defendant, 
John 1 B. Colpoys. intended to refer to the plaintiffs, and each 
of them, and was intended to bring the plaintiffs, and each of 
them, into public scandal and disgrace and to injure the 
plaintiffs, and each of them, in their good name, fame, and 
reputation, and in their business and social status, and to cause 
it to be believed that the plaintiffs, and each of them, in their 
official capacity as Deputy United States Marshals for the 
District of Columbia needed reforming and that they had 
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failed and refused to reform after having been given ‘‘chance 
after chance’’ by the defendant. John B. Colpoys, and said 
publication by the defendant, John B. Colpoys, was intended 
to cause the friends, neighbors, associates, and acquaintances 
of the plaintiffs, and each of them, to believe that the plaintiffs, 
and each of them in their official capacity as Deputy United 
States Marshals for the District of Columbia had brought dis¬ 
credit to the staff of the United States Marshal for the District 
of Columbia, and said publication by the defendant. John B. 
Colpoys. did relate to the official conduct of the plaintiffs, and 
each of them, in their aforesaid offices. Said statements by 
the defendant. John B. Colpoys, did vex. harass, oppress, and 
injure the plaintiff's, and each of them, in their good name, 
fame, and reputation, and such statements did cause 
11 the friends, neighbors, associates, and acquaintances of 
the plaintiffs, and each of them, to believe that the 
plaintiffs, and each of them, had been guilty of the matters 
charged by the defendant. John B. Colpoys. in the aforesaid 
publication and to believe that the plaintiff's, and each of them, 
had been guilty of malfeasance, misfeasance, and nonfeasance 
in their official positions as Deputy United States Marshals 
for the District of Columbia. 

12. The defendant, Washington Daily News. Inc., well knew 
that the statements attributed to it in the foregoing para¬ 
graphs hereof, and uttered and published by it. were false, 
slanderous, and libelous, and said utterances and publications 
were by the defendant intended to and they did cause the 
plaintiffs, and each of them, to suffer harassments, embarrass¬ 
ments, oppression, and annoyance with the result that the 
friends, neighbors, associates, and acquaintances of the plain¬ 
tiffs, and each of them, and all others who heard and read 
said statements, received the idea that the plaintiff's, and each 
of them, had been guilty of malfeasance, misfeasance, and non¬ 
feasance in the performance of their official duties as Deputy 
United States Marshals for the District of Columbia. 

13. The plaintiffs, and each of them, say that they have 
never been guilty of malfeasance, misfeasance, or nonfeasance 
in their official capacity as Deputy United States Marshals for 
the District of Columbia, and that their conduct has been such 
that no one has ever had any right to suspect them of mis¬ 
conduct, malfeasance, misfeasance, or nonfeasance in the per¬ 
formance of their official duties as Deputy United States Mar¬ 
shals for the District of Columbia. 

14. As a result of the publication of the aforesaid libelous 
and slanderous statements, the plaintiffs, and each of them, 
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have been injured in their good name, fame, and reputation, in 
their credit, their business and social standing; they are 
shunned and avoided by divers persons; they have lost their 
positions as Deputy United States Marshals for the District 
of Columbia; they have been unable to find other remunera¬ 
tive employment; and because of said grievances, they 
12 have no immediate prospect of securing other 
employment. 

Wherefore, the premises considered. William M. Gates 
claims from the defendants, and each of them, the sum of 
Ten Thousand Dollars (S10.000.00) as compensatory damages, 
together with costs of this action; and the further sum of Ten 
Thousand Dollars (SI0,000.00) from the defendants, and each 
of them, as punitive damages, together with the costs of this ac¬ 
tion; or the full sum of Twenty Thousand Dollars ($20,000.00) 
together with costs of this action. 

Wherefore, the premises considered, John B. Crawford 
claims from the defendants, and each of them the sum of Ten 
Thousand Dollars ($10,000.00) as compensatory damages, to¬ 
gether with costs of this action; and the further sum of Ten 
Thousand Dollars ($10,000.00) from the defendants, and each 
of them, as punitive damages, together with the costs of this ac¬ 
tion; or the full sum of Twenty Thousand Dollars ($20,000.00) 
together with costs of this action. 

Wherefore the plaintiffs claim from the defendants, and 
each of them, the full sum of Forty Thousand Dollars 
($40,000.00) together with costs of this action. 

(Signed) H. L. McCormick, 

Attorney for Plaintiffs. 

H. L. McCormick, 

Clair L. Stout, 

Attorneys for Plaintiffs. 

13 Exhibit A 

Attorney General to Act in Warring Jury Scandal 
six u. s. marshals now in ‘doghouse' 

The Warring bribe and corruption case this noon bounced 
over courthouse boundaries and into the office of the United 
States Attorney General. 

Atty. Gen. Frank Murphy said he would take “prompt and 
effective action’’ against all Federal court attaches involved 
in irregularities resulting from airing of evidence that jurors 
in the Warring tax evasion cases had been tampered with. 
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Atty. Gen. Murphy previously had said that the case cannot 
be resolved merely “with confessions, suspensions, or citations 
for contempt.” 

More Deputies Dropped 

Also, today new reputations were tarred with the brush 
of scandal as casualties mounted in the Warring cesspool. 

Early this morning two more deputy U. S. Marshals were 
dropped on charges of accepting gratuities from a Warring 
defense attorney. This brought to six the number of deputies 
under U. S. Marshal John Colpoys who have been suspended 
on misconduct charges. One is directly involved in the War¬ 
ring jury tampering by his own admission of guilt; three are 
victims of testimony in the bribery hearings but not involved 
in Emmitt Warring’s admitted corruption of individuals; two, 
one the chief deputy marshal, are out for other reasons. 

So Each From Lawyer 

Latest suspended deputies are John B. Crawford and Wil¬ 
liam M. Gates. A fellow deputy, John B. Upperman, who 
now is awaiting sentence for jury tampering, testified that he 
and Crawford and Gates called on Attorney Harry T. Whelan 
in the Christmas season and collected So gifts each. Whelan 
was defense counsel for Emmitt Warring at that time on tax 
evasion charges. 

Other suspended deputies are: Michael Broderick, facing 
two charges of assault on policemen and one of speeding; Chief 
Deputy Thomas E. Ott, suspended pending investigation of 
finances in the marshal’s office, and Clayton Gasque, accused 
of infraction of a routine rule. 

Meanwhile, detailed charges of criminal contempt were 
being prepared by Dist. Atty. David A. Pine against five per¬ 
sons charged with tampering with the two juries that have 
tried the three Warring numbers racketeers, on income tax 
evasion indictments. 

Three of the five were cited for contempt of court yesterday 
when Justice Bolitha Laws ordered Carl T. Denekas. juryman 
in the second Warring trial; Harry Fine, Warring henchman, 
and Thomas H. Quinlan, friend of Emmitt Warring, held on a 
total of $3,500 bond. All three made their bonds late last 
night and were freed until tomorrow, when they must show 
cause why they should not be held in contempt of court. 

The hearings were adjourned yesterday until tomorrow. 

The previous two contempt citations were handed down by 
Justice Laws Monday when, in a sensational climax to a week 
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of dramatic testimony and charges of jury-fixing, he ordered 
Defense Attorneys Harry T. Whelan and William B. O’Con¬ 
nell to give reason tomorrow why they should not be held in 
criminal contempt. 

Series of Climaxes 

Yesterday's testimony brought a temporary interruption to 
the steaming expose of corruption and trickery which has un¬ 
folded daily since Feb. 7, when Justice Laws declared a mis¬ 
trial in the second Warring prosecution because of the jury¬ 
fixing disclosures. Since then each day has adduced more evi¬ 
dence of jury tampering, corruption of Federal officers, crude 
bribery, and obstruction of judicial procedure. 

Tomorrow morning Justice Laws will hear the two attorneys 
and yesterday's three witnesses defend themselves against 
charges that they are involved in the revelations that have 
developed out of the $2.000.000-a-year numbers racket oper¬ 
ated by the Warrings. 

Former bootleggers, made penniless by repeal, the brothers 
Emmitt. Leo. and Charles built up their widespread and lucra¬ 
tive racket on the dreams of thousands that the gambling of 
a few pennies would bring them sudden wealth. 

Gang shootings, bribery of police, and dozens of other ex¬ 
hibitions of contempt for law have been linked to the Warrings. 

Resort to Stratagem 

Unable to indict the mobsters on the more serious charges 
(witnesses who had signed affidavits suddenly froze up on the 
witness stand), the Government resorted to the same strate- 
gem that finally sent A1 Capone to Alcatraz—indictments on 
charges of criminal conspiracy to defraud the Government out 
of income taxes. 

Thei first trial, which named the brothers and their tax ex¬ 
pert. Gordon L. Sadur as defendants, ended last November 
when the jury was dismissed after being deadlocked seven 
to five for three days. The Government now asserts that the 
jury in this prosecution was tampered with. 

The second trial, only four days old, was abruptly halted 
by Justice Laws on Feb. 6 when evidence was presented to 
him at his home that attempts had been made to fix the jury. 
Bond for the trio was immediately set at $50,000 each and two 
days later Emmitt Warring was accused by Dist. Atty. Pine 
in open court of having tried to fix both juries and of having 
bribed Deputy U. S. Marshal Upperman, in charge of the jury, 
to betray his oath as a Federal officer. 
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Both pleaded guilty, Emmitt to four informations and Up- 
perman to two. The following day. Feb. 9, Mr. Whalen and 
Mr. O’Connell quit Emmitt’s defense. Four days later they, 
too, were cited on contempt charges and given until tomorrow 
to prove they were not accomplices in the jury meddling. 

Yesterday’s testimony, preceded by revelations that tele¬ 
phone wires leading from the court and elsewhere in the court¬ 
house had been tapped, came from Denekas, who said that 
Emmitt offered him $100 after asking him “What are you 
going to do for me?” Also, from Fine, whom Denekas charged 
offered him $600 for a favorable verdict for the Warrings. and 
from Quinlan, who allegedly “investigated” two other jurors 
for Emmitt to ascertain whether or not they could be fixed. 

Denekas, repair man for the Potomac Electric Power Co., 
testified that Fine had offered him $600 and had arranged a 
meeting with Emmitt at the latter’s Connecticut-av. night club. 
Altho he had met Emmitt previous to the trial, Denekas 
confessed on the stand that he failed to say so when, during 
selection of the jury, prosecuting attorneys had asked the 
defendants to stand up so they might be recognized by pros¬ 
pective talesmen who happened to know them. 

Knew Two Jurors 

Quinlan, telephone company employe and a friend of Em¬ 
mitt’s for four years, admitted going over the jury list with 
Emmitt and telling him that he knew two jurors. He re¬ 
ceived the impression, he told Justice Laws, that Emmitt 
“would like to talk to them.” 

Emmitt. taking the stand, explained that he met Denekas 
by prearrangement with Fine and said that he told Denekas 
he w’ould feel better if he knew he had some friends on the 
jury. 

When Denekas asked what he wanted, Emmitt testified, he 
said: 

“Well, you know I don’t want to get convicted.” 

The conversation concluded. Emmitt declared, when he and 
Denekas shook hands and Denekas was said to have remarked: 

“I can’t promise you acquittal but I’ll do anything in the 
world I can for you.” 

Denekas has denied making this statement. 

Moreover, it was reported that Mr. Murphy was giving 
thought to a legislative plan drafted by Rep. Robert Ramspeck 
(D., Ga.) to place deputy marshals thruout the country under 
civil service. Pointing out that the jobs are now political 
plums, supporters of Rep. Ramspeck’s measure argued that 


I 
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under the present low standards and allegedly inadequate pay, 
the deputies were more susceptible to corruption, especially 
in cities where living standards are high. 

Rep. Ramspeck’s bill provides for the retention of present 
deputies under civil service status if they made a grade of 70 
or better in non-competitive examinations. Deputies failing 
the test could also be retained in office if their superiors desired 
but new appointments would be required to meet all Civil 
Service qualifications. 

14 Exhibit B 

Warring Smear Hits Two More Deputies 
i six u. s. marshals now in ‘doghouse’ 

New reputations were tarred with the brush of scandal today 
as casualties mounted in the Warring trial. 

Early this morning two more deputy U. S. marshals were 
dropped on charges of accepting gratuities from a Warring 
defense attorney. This brought to six the number of depu¬ 
ties under U. S. Marshal John Colpoys who have been sus¬ 
pended on misconduct charges. One is directly involved in 
the Warring jury tampering by his own admission of guilt; 
three are victims of testimony in the bribery hearings but not 
involved in Emmitt Warring’s admitted corruption of indi¬ 
viduals; two. one the chief deputy marshal, are out for other 
reasons. 

So Each From Lawyer 

Latest suspended deputies are John B. Crawford and Wil¬ 
liam M. Gates. A fellow deputy, John B. Upperman, who now 
is awaiting sentence for jury tampering, testified that he and 
Crawford and Gates called on Attorney Harry T. Whelan in 
the Christmas season and collected S5 gifts each. Whelan 
was defense counsel for Emmitt Warring at that time on tax 
evasion charges. 

Other suspended deputies are: Michael Broderick, facing 
two charges of assault on policemen and one of speeding; 
Chief Deputy Thomas E. Ott, suspended pending investiga¬ 
tion of finances in the marshal’s office, and Clayton Gasque, 
accused of infraction of a routine rule. 

Meanwhile, detailed charges of criminal contempt were be¬ 
ing prepared by Dist. Atty. David A. Pine against five persons 
charged wdth tampering with the two juries that have tried 
the three Warring numbers racketeers, on income tax evasion 
indictments. 
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Three of the five were cited for contempt of court yesterday 
when Justice Bolitha Laws ordered Carl T. Denekas, juryman 
in the secpnd Warring trial; Harry Fine, Warring henchman, 
and Thomas H. Quinlan, friend of Emmitt Warring, held on 
a total of $3500 bond. All three made their bonds late last 
night and were freed until tomorrow, when they must show 
cause why they should not be held in contempt of court. 

The hearings were adjourned yesterday until tomorrow. 

The previous two contempt citations were handed down by 
Justice Laws Monday when, in a sensational climax to a week 
of dramatic testimony and charges of jury-fixing, he ordered 
Defense Attorneys Harry T. Whelan and William B. O'Connell 
to give reason tomorrow why they should not be held in crimi¬ 
nal contempt. 

Series of Climaxes 

Yesterday’s testimony brought a temporary interruption to 
the steaming expose of corruption and trickery which has un¬ 
folded daily since Feb. 7, when Justice Laws declared a mis¬ 
trial in the second Warring prosecution because of the jury¬ 
fixing disclosures. Since then each day has adduced more evi¬ 
dence of jury tampering, corruption of Federal officers, crude 
bribery, and obstruction of judicial procedure. 

Tomorrow morning Justice Laws will hear the two attorneys 
and yesterday’s three witnesses defend themselves against 
charges that they are involved in the revelations that have 
developed out of the $2,000,000-a-year numbers racket op¬ 
erated by the Warrings. 

Former bootleggers, made penniless by repeal, the brothers 
Emmitt, Leo, and Charles, built up their widespread and lucra¬ 
tive racket on the dreams of thousands that the gambling of 
a few pennies would bring them sudden wealth. 

Gang shootings, bribery of police, and dozens of other exhibi¬ 
tions of contempt for law have been linked to the Warrings. 

Resort to Stratagem 

Unable to indict the mobsters on the more serious charges 
(witnesses who had signed affidavits suddenly froze up on the 
witness stand), the Government resorted to the same strata¬ 
gem that finally sent A1 Capone to Alcatraz—indictments on 
charges of criminal conspiracy to defraud the Government out 
of income taxes. 

The first trial, which named the brothers and their tax expert, 
Gordon L. Sadur, as defendants, ended last November when the 
jury was dismissed after being deadlocked seven to five for 
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three days. The Government now asserts that the jury in 
this prosecution was tampered with. 

The second trial, only four days old. was abruptly halted 
by Justice Laws on Feb. 6 when evidence was presented to 
him at his home that attempts had been made to fix the jury. 
Bond for the trio was immediately set at $50,000 each and 
two days later Emmitt Warring was accused by Dist. Atty. 
Pine in open court of having tried to fix both juries and of 
having bribed Deputy U. S. Marshal Upperman. in charge of 
the jury, to betray his oath as a Federal officer. 

Both pleaded guilty. Emmitt to four informations and Up¬ 
perman to two. The following day, Feb. 9. Mr. Whelan and 
Air. O'Connell quit Emmitt s defense. Four days later they, 
too. were cited on contempt charges and given until tomor¬ 
row to prove they were not accomplices in the jury meddling. 

Yesterday's testimony, preceded by revelations that tele¬ 
phone wires leading from the court and elsewhere in the 
courthouse had been tapped, came from Denekas. who said 
that Emmitt offered him $100 after asking him “What are 
you going to do for me?” Also, from Fine, whom Denekas 
charged offered him $600 for a favorable verdict for the War- 
rings. and from Quinlan, who allegedly “investigated” two 
other jurors for Emmitt to ascertain whether or not they could 
be fixed. 

Denekas. repair man for the Potomac Electric Power Co., 
testified that Fine had offered him $600 and had arranged a 
meeting with Emmitt at the latter's Connecticut-av night club. 
Altho he had met Emmitt previous to the trial, Denekas con¬ 
fessed on the stand that he failed to say so when, during se¬ 
lection of the jury, prosecuting attorneys had asked the de¬ 
fendants to stand up so they might be recognized by prospec¬ 
tive talesmen who happened to know them. 

Knew 2 Jurors 

Quinlan, telephone company employee and a friend of Em- 
mitt’s for four years, admitted going over the jury list with 
Emmitt and telling him that he knew two jurors. He received 
the impression, he told Justice Laws, that Emmitt “would 
like to talk to them/’ 

Emmitt. taking the stand, explained that he met Denekas 
by prearrangement with Fine and said that he told Denekas he 
would feel better if he knew he had some friends on the jury. 

When Denekas asked what he wanted. Emmitt testified, he 
said: 

“Well, you know I don’t want to get convicted.” 
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The conversation concluded, Emmitt declared, when he and 
Denekas shook hands and Denekas was said to have remarked: 

“I can't promise you acquittal but I’ll do anything in the 
world I can for you.” 

Denekas has denied making this statement. 

Atty. Gen. Frank Murphy, reported to be thoroly aroused 
over the increasing scope of the scandal, indicated late last 
night that he will “back to the limit” Mr. Pine’s attempts to 
clean up the U. S. Marshal’s office. The case cannot be re¬ 
solved merely “with confessions, suspensions, or citations for 
contempt,” he feels. 

Meanwhile, it was reported that Mr. Murphy was giving 
thought to a legislative plan drafted by Rep. Robert Rams- 
peck (D.. Ga.) to place deputy marshals thruout the country 
under civil service. Pointing out that the jobs are now politi¬ 
cal plums, supporters of Rep. Ramspeck’s measure argued that 
under the present low standards and allegedly inadequate pay. 
the deputies were more susceptible to corruption, especially in 
cities where living standards are high. 

Rep. Ramspeck's bill provides for the retention of present 
deputies under civil service status if they made a grade of 
70 or better in non-competitive examinations. Deputies fail¬ 
ing the test could also be retained in office if their superiors 
desired but new appointments would be required to meet all 
civil service qualifications. 

15 Exhibit C 

The Three Warring Boys & What Made Them 

By Harold Phillips and John T. Burch 

Who are the three hoodlums named Warring, what is their 
background, and what freak of luck catapulted them into com¬ 
plete sway over a S2,000,000 annual numbers “take” in the 
District? 

Here are three men in their middle thirties, relatively un¬ 
educated and with typical street-gamin backgrounds. Yet 
they came to rule a rich and dangerous empire where guns 
were used as gavels at “directors” meetings and where shoot¬ 
ings and stabbings were the persuaders for those who stood 
in their way. 

All three police characters since their teens, the brothers 
finally achieved local prominence equal to that of A1 Capone 
in that the police and courts could not convict them as rulers 
of a rotten racket and the Federal Government had finally to 
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resort to prosecution on charges of income tax evasion—even 
as Capone. 

And it was this prosecution thru two jury trials that enabled 
the Warring leader. Emmitt, to saddle the District with one 
of the worst court scandals in its history by his admitted cor¬ 
ruption of jurors and a deputy U. S. Marshal—also a scandal 
that has ground a dozen reputations in the mud and deprived 
half a dozen others temporarily of their livelihoods. 

We give you the three Warring brothers, born of respectable 
and respected parents whose solace is that there are five other 
children whose conduct has been decent and whose filial re¬ 
spect has been true. 

Leo Paul Warring is 34; Charles Richard (Rags) Warring 
is 32; and Emmitt (Big Shot) Robert Warring is 33. Emmitt 
has been called the “brains” of the savage and sagacious 

16 trio, tho developments following the jury tampering 
expose indicate that he’s more of a clumsy bungler than 
even an amateur conspirator. 

Rags Warring was the only one of the three to reach high 
school. He attended two years. Rags’ other distinction is 
that he was 13 years old when first arrested for investigation. 
He was dismissed. 

Moving Up 

The early hang-out of this one-family mob was in the 2500 
block of Pennsylvania NW. They found that stamping 
ground good thruout their career. Their operations were con¬ 
ducted within a few block radius. This fringe of the Foggy 
Bottom area was o. k. with Emmitt for working purposes but 
his social life hungered for better surroundings so he bought 
a swank house in a proud little suburb—3900 Macomb St. 
NW.—and lived there alone except for gatherings of hench¬ 
men. 

Long History 

Police and Dist. Atty. Pine say that the house at 2510 K 
St., NW. was and still is the executive headquarters of the 
gang. As far back as mid-prohibition, phones at this address 
were tapped. On occasion of one of his arrests Rags Warring 
gave 2510 K as his address. 

Their whisky storehouse was in the 4500 block of Canal 
Road and in July 1927, when that place was raided police 
seized 22 cases of com whisky. 

In their boyhood the three worked at various times for their 
father; a dealer in used barrels. When their dad found out 
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they were running whisky he is reported to have kicked them 
out of his plant and would have nothing more to do with them. 

1931—Numbers 

The boys fared neatly but. they didn’t begin to touch big 
coin until 1931 when they adopted the numbers game. This 
was shortly after numbers play was switched from clearing 
house figures to race track totals. 

The brothers clicked in this racket from the start. Runners 
who covered every part of the city turned in their bets to the 
Warrings who had a reputation for paying off when some of 
their rivals were “welshing.” Every time a numbers operator, 
hit hard, ran out, the Warrings inched into his territory. They 
were smart enough to stay completely in the background and 
were never caught on gambling charges. 

Police Hands Tied 

In 1936 it was revealed that the mob was using a vacant 
lot at 26th and M Streets NW. on the edge of Rock Creek Park, 
as a rendezvous for runners to turn in their receipts. This 
outdoor counting house was presided over by the Warring 
auditor, Mister Sugar Pops. Runners were observed arriving 
and leaving in autos but police were powerless. The law said 
a runner had to be caught taking a play. 

The Warrings fattened richly. They bought out a number 
of smaller rivals and eventually took over Sam Beard’s 
operations. 

In June, 1935, police thought they had hooked Emmitt 
when they seized a $1,000 coin-sorting machine at 2509 I St. 
NW. An attempt was made to indict Emmitt. It might have 
been confusion or something else, but he was presented to the 
jury as E. Warren. Of course, he got off. 

Emmitt’s first arrest was Dec. 24, 1923, on charge of assault, 
on Leonard Lamson. Emmitt was 18 then. He was cleared. 

Police records of the boys are as follows: 

Emmitt Warring 

12-24-23—Investigation dismissed. 

6- 19-26—Drunk, $25 forfeit. 

12-19-26—Disorderly, $5 forfeit. 

$-4-27—Destroying property, $25 forfeit. 

2-12-28—Drunk and disorderly, $20 forfeit. 

7- 29-28—Disorderly in house, $5 forfeit. 

9-16-28—Drunk, $10 forfeit. 
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10-5-2S—Illegal possession liquor, no disposition. 

10-5-28—Illegal possession of liquor, no disposition. 

4 - 4 38—Conspiracy (income tax) pending. 

Leo Paul Warring, born here Sept. S. 1904, finished the 
eighth grade. His work record is listed by police as “None.’’ 

Leo Paul Warring 

5- 27-20—Disorderly and no permit. So and $2 fine. 

1-1-21—Dead tags, S5 forfeit. 

4^20-21—Fast auto. $5 forfeit. 

5-28-22—Investigation, dismissed. 

1- 25-25—Held for Maryland, outcome not known. 

0-4-25—'Transporting whisky. S100 or 60 days. Freed on 

personal bond. 

10- 15-25—Transporting whisky. S100 or 60 days. Again 
freed on personal bond. 

12-14-26—Disorderly. So forfeit. 

5-21-27—Assault dangerous weapon on Frank Shore, nolle 
prossed. 

7-4-27—Assault dangerous weapon on Edward Shore, nolle 
prossed. 

11- 19-27—Possession liquor, no papers. 

2- 18-29—Drunk. S10 forfeit, 

2-9-30—Disorderly. 85 forfeit. 

9-10-30—Investigation, dismissed. 

2- 12-33—Assault dangerous weapon, grand jury. 

7-2-34—Accessory after fact (murder), nolle prossed. 

4 4 3 8—Conspiracy (income tax), pending. 

Charles Richard (Rags) Warring beat one murder rap and 
another rap charging accessory after murder. These were his 
highlights: 

Rags Warring 

7-6-21—Invest igat ion. dismissed. 

3- 28-24—In vest igat ion. dismissed. 

3-S-32—Transporting. 8450 or 120 days, and $350 or 90 
days. 

11-7-33—Murder, ignored by grand jury. 

(This involved fatal shooting of Joseph Nally, police char¬ 
acter. in a night club.) 

7-2-34—Accessory after fact (murder) nolle prossed. 

(This concerned murder of a Negro. Ernest Nelson, alleg¬ 
edly killed in one of the Warring joints. Body was dumped 
in woods at Fessenden-st and D. C. Line.) 
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8-3-34—Disorderly, $5 forfeit. 

7- 21-35—Investigation, dismissed. 

8- 20-35—Assault, dangerous weapon (bottle and knife), 
dismissed. 

4-13-36—Investigation, dismissed. 

8-1-36—Intent to kill Joseph J. O’Brien. 

(This was an attempted gang “rubout.” O’Brien was shot 
on a street corner from an auto that didn’t stop. Warring 
served IS months in Atlanta for this.) 

4-4-3S—Conspiracy (income tax), pending. 

On June 27, 1935. Rags was arrested in Trenton, N. J., for 
carrying a concealed weapon and fined S100. 

Rags had a reputation as a fighter and was a sandlot foot¬ 
ball player. 

Charles and Leo are not involved with Emmitt in attempts 
at jury fixing and for bribing a U. S. marshal. They are free 
on S50,000.00 bail pending a third trial on charges of income tax 
evasion. 

The Warrings bought expensive cars and frequently. They 
paid cash so that awkward financial records could not be kept. 

Their costly yacht, often a rendezvous for scheming for 
more numbers profits, not long ago burned to the water's edge. 

Today is to hear some thundering echoes from events pre¬ 
cipitated by Emmitt Warring. 

The charge of jury tampering laid to two prominent Wash¬ 
ington criminal lawyers, former defense counsel for Emmitt, 
will be met with denials when Attys. Harry T. Whelan and 
William B. O’Connell file answers to a District Court order 
directing them to show cause why they should not be con¬ 
victed of criminal contempt. 

The show cause orders were served on the two attorneys 
late yesterday after Dist. A tty. David A. Pine had filed with 
Justice Bolitha Laws informations accusing the attorneys and 
three others with attempts to corrupt two juries that have tried 
the Warring brothers. 

The contempt citations were also served on Carl T. Denekas, 
juryman in the second Warring trial; Harry Fine, numbers 
bookmaker and Warring underling, and Thomas Quinlan, 
friend of Emmitt. 

After sensational evidence of jury tampering detailed in 
open court by Mr. Pine on Feb. S, Emmitt Warring pleaded 
guilty to four different charges of criminal contempt, and Dep¬ 
uty Marshal John B. Upperman. who admitted he had been 
bribed by Emmitt to sway the jury, pleaded guilty to two. 
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Immediately after the papers had been served on them yes¬ 
terday. Attys. Whelan and O’Connell issued a joint statement 
asking that judgment on them be suspended until they have 
been given a chance to clear their names in open court. 

Confident of Vindication 

“The opportunity to vindicate our name and conduct has 
now been afforded us.” Mr. Whelan said. “The charges are 
shown to be based on the affidavit of former Deputy Marshal 
Upperman and we are confident that they cannot be sustained, 
since they are without any foundation of fact.” 

The attorneys' names were dragged into the scandal when 
Upperman testified that during a night visit to Mr. Whelan’s 
office in the Columbian building the attorney had said Emmitt 
would take care of a S150 note falling due against the marshal. 
Subsequently. Upperman asserted, Mr. Whelan gave him S100. 

Mr. O’Connell was also involved as a result of Upperman’s 
testimony. Mr. Pine’s information related that “during the 
first trial while Upperman had the jury in custody in the 
courthouse, Mr. O’Connell gave Upperman a $10 bill.” 

Upperman’s suspension from the marshal’s office was or¬ 
dered simultaneously with the mistrial. Early yesterday two 
more marshals. John B. Crawford and William M. Gates, were 
dropped as a result of Upperman’s testimony that they had 
been given So apiece by Mr. Whelan on Christmas Eve. 

Aroused by the scandal which has grown in dimensions daily 
and attracted national attention, Atty. Gen. Frank Murphy 
yesterday announced that he would take “prompt and effective 
action’’ against all Federal officers who have or may have be¬ 
come implicated in the corruption charges. He had previ¬ 
ously declared that the situation could not be cleared merely 
by “confessions, suspensions, or citations of contempt.” 

Rumors of all kinds, some fantastic and some with varying 
degrees of credibility, spread thru the District Court corridors 
yesterday. One of the most widespread was to the effect that 
last Wednesday when Emmitt pleaded guilty to the tampering 
charges, the little, shifty-eyed “brains” of the $2,000,000-a- 
year racket was seriously considering selling his interest in 
the huge illicit business. He is said not to trust the ability 
of his two brothers to “carry on.” 

17 Motion to dismiss complaint 

* * # • * 

Now comes the defendant John B. Colpoys, through his 
attorney, Vivian 0. Hill, and moves the Court to dismiss the 
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Complaint filed herein against him because of its failure to 
state a claim upon which relief can be granted, it appearing 
the alleged libelous and slanderous acts were performed by 
this defendant in connection with the discharge of his official 
duties as United States Marshal, for the District of Columbia, 
and privileged. 

Points & Authorities Attached. 

(S) Vivian 0. Hill, 

Attorney for the defendant, John B. Colpoys. 

18 Order overruling motion to dismiss 

Filed March 27, 1940 

« * * # * 

Upon consideration of the motion to dismiss filed by John 
B. Colpoys, it is by the Court this 27th day of March 1940. 

Ordered that said motion be and the same is hereby over¬ 
ruled, and said defendant is given fifteen days within which to 
file his answer to the complaint. 

F. Dickinson Letts, 

Justice. 

Approved as to form: 

Vivian 0. Hill 
B. H. 

Attorney for John B. Colpoys. 

19 Order allowing special appeal 

Filed June 6, 1940 

United States Court of Appeals for the District of Columbia 

No. 3255 Original. April Term. 1940 

Civil Action No. 5730 

John B. Colpoys, petitioner 
vs. 

William M. Gates, John B. Crawford 

On consideration of the petition for allowance of a special 
appeal from the order of the District Court of the United 
States for the District of Columbia entered March 27, 1940, 
by Mr. Justice F. Dickinson Letts. 
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It is ordered by the Court that the petition be. and it is 
hereby, granted, and a special appeal allowed as prayed. 

Per Mr. Chief Justice Groner. 


Joseph W. Stewart, 

Clerk of the United States Court 
of Appeals for the District of Columbia. 

Assignment of error 

Filed June 19. 1940 

* * * * * 

Now comes the defendant John B. Colpoys and assigns 
error in the District Court of the United States in the above- 
entitled cause, as follows: 

1. The motion to dismiss the complaint, insofar as it relates 
to this defendant, should have been granted. 

2. The District Court should have held that the alleged 
slander, insofar as this defendant is concerned, was privileged 
because stated by defendant in his official capacity as United 
States Marshal for the District of Columbia, about matters 
referring to or in connection with his official duties. 

3. The District Court erred in overruling the motion of this 
defendant, to dismiss the complaint, insofar as he is concerned. 

Edward M. Curran, 

United States Attorney. 

John W. Fihelly, 

Assistant United States Attorney. 

Vivian 0. Hill, 

Of Counsel. 

Memorandum 

July 3, 1940. 

Time for filing transcript of record in United States Court 
of Appeals extended to and including July 10, 1940. 

21 Designation of record 

Filed June 19, 1940 

***** 

Now comes John B. Colpoys, the appellant in the above- 
entitled cause, and designates the part of the record which 
he desires to have included in the transcript, said parts being 


June 5. 1940. 
A true Copy. 
Test : 

[seal] 
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considered sufficient for the determination of the questions 
raised on appeal, namely: 

1. Complaint. 

2. Motion of the defendant John B. Colpoys to dismiss the 
complaint as to him, together with affidavit attached thereto. 

3. Order of the Court dated March 27, 1940, overruling the 
motion of John B. Colpoys to dismiss the complaint as to him. 

4. Assignment of Error. 

5. Certified copy of minutes of the United States Court of 
Appeals for the District of Columbia allowing a Special Ap¬ 
peal herein. 

6. This designation. 

Edward M. Curran, 

United States Attorney. 

John W. Fihelly, 

Assistant United States Attorney. 

Vivian 0. Hill, 

Of Counsel. 


Copy of foregoing Designation of Record received this 19th 
day of June 1940. 


H. L. McCormick. 
Attorney for Plaintiff. 


District Court of the United States for the District of 

Columbia 


United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify the 
foregoing pages numbered from 1 to 21, both inclusive, to be 
a true and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part of 
this transcript, in cause No. 5730, Civil Action, wherein Wil¬ 
liam M. Gates et al., are Plaintiffs and Washington Daily 
News, Inc., A corporation, et al., are Defendants, as the same 
remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in said 
District, this 5th day of July 1940. 

[seal] C. E. Stewart, Clerk. 

[Endorsement on cover:] No. 7711. John B. Colpoys, 
Appellant vs. William M. Gates et al. United States Court of 
Appeals for the District of Columbia. Filed July 8, 1940. 
Joseph W. Stewart, Clerk. 
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In the United States Court of Appeals for 
the District of Columbia 

April Term, 1940 

Nos. 7710 and 7711— Special Calendar 

John B. Colpoys, appellant 

v. 

William M. Gates et al., appellees 
brief for appellant 

JURISDICTIONAL STATEMENT 

These special appeals were allowed by this Court 
from orders overruling appellant’s motions for sum¬ 
mary dismissal of the actions (No. 7710, R. 43; No. 
7711, R. 23). 

(a) Section 7 of the Act of February 9,1893, c. 74, 27 
Stat. 434, 18 D. C. Code § 26, is believed to sustain the 
jurisdiction of this Court. The appellees’ complaints 
contain no allegation of jurisdiction. In the points and 
authorities in support of his motions to dismiss the 
appellant relied on Rules 12 (b) and 56 (b) of the 
Rules of Civil Procedure. 

(b) The appellees’ complaints for libel and slander 
were filed in both cases (R. 1) on February 7, 1940. 
In No. 7710 the complaint named, as defendants, 
Eugene Meyer and Agnes Meyer, trading as “The 
Washington Post”, and the appellant. In No. 7711, the 
Washington Daily News, Inc., and the appellant were 
joined as defendants. 
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( 1 ) 


On February 26, 1940, the appellant filed his sepa¬ 
rate motions with points and authorities (No. 7710, R. 
39; No. 7711, R. 22) and supporting affidavit (No. 
7710, R. 40; adopted by reference in No. 7711), re¬ 
questing summary dismissal of the actions, it appear¬ 
ing from the complaint and affidavit that the alleged 
libelous and slanderous acts were privileged. On 
March 27, 1940, the District Court overruled appel¬ 
lant’s motions to dismiss (No. 7710, R. 42; No. 7711, 
R. 23), and on June 5,1940, these special appeals were 
allowed from such orders (No. 7710, R. 43; No. 7711, 
R. 23). 

STATEMENT OF THE CASES 

The appellant is now, and for a long time prior to 
the date of the acts complained of, was United States 
Marshal for the District of Columbia, while appellees 
were deputy marshals under his supervision. 

The oath required by law to be taken by deputy 
marshals is as follows (Title 28, U. S. C., 494): 

Marshals and deputy marshals; oaths. Every 
marshal and deputy marshal shall, before he en¬ 
ters upon the duties of his appointment, take, 

before anv officer of the United States or of anv 
* * 

State authorized by law to administer oaths, an 
oath or affirmation in the following form: “I, 
A. B., do solemnly swear (or affirm) that I 
will faithfully execute all lawful precepts di¬ 
rected to the marshal of the district, of-, 

! under the authority of the United States, and 
true returns make, and in all things well and 
truly, and without malice or partiality, perform 
the duties of the office of marshal (or marshal’s 
deputy, as the case may be) of the district of 
-, during my continuance in said office. 
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and take only my lawful fees. So help me 
God.” The words “so help me God” shall be 
omitted in all cases where an affirmation is ad¬ 
mitted instead of an oath.” [Italics supplied.] 

To maintain efficiency and discipline among deputy 
marshals, appellant on November 3, 1938, caused to be 
prepared, and acknowledged in writing by each deputy 
marshal under his control, including appellees , the fol¬ 
lowing instructions: 


NOTICE TO ALL DEPUTY MARSHALS 

It has been called to my attention that state¬ 
ments have been made that “it is impossible to 
get prompt, careful, and proper service from the 
Marshal’s Office unless a gratuity apart from 
the stipulated lawful fees was given for same.” 
Also that “persons having business with this 
office have been solicited for loans by employees 
of the Marshal’s Office which have not been re¬ 
paid.” No Loans Must Be Solicited. And fur¬ 
ther, “that employees have acted as solicitors 
for lawyers for prisoner clients coming within 
the jurisdiction of this office.” And still fur¬ 
ther, that “employees have failed to render 
courteous treatment in the exercise of their vari¬ 
ous duties.” 

I want it distinctly understood that any em¬ 
ployee in this office found guilty of any of the 
above accusations will be immediately dis- 

missed. (S) John B. Colpoys, 

United States Marshal. 

I have carefully read the above statement and 
am fully aware of its import. 

(S) - 

(No. 7710, R. 40) 
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The first trial of the so-called “Warring cases” for 
conspiracy to defraud the government of income taxes 
began shortly thereafter and resulted in a deadlocked 
jury. A second trial began February 1, 1939, and it 
developed that the jury had been tampered with by one 
of the defendants, as well as Deputy Marshal John B. 
Upperman, and a mistrial was ordered February 7, 
1939 (No. 7710, R. 11, 38, 39; No. 7711, R. 12, 13). 

In a trial against a number of persons for criminal 
contempt that started February 15, 1939, said Deputy 
Marshal Upperman testified that he, together with 
appellees, had gone to the office of the attorneys for the 
defendants in the said conspiracy case on December 24, 
1938 (while it was pending in the District Court), where 
appellees each received Christmas gifts of $5.00 from 
one of said attorneys (No. 7710, R. 11, 41; No. 7711, 
R.11). 

Appellant learned of this situation through the testi¬ 
mony of the said Upperman, when the Court was tak¬ 
ing testimony on said contempt charges, and at once 
suspended appellees. After an investigation, and sat¬ 
isfying himself of the truth of Upperman’s testimony 
as to the Christmas gifts (by obtaining from appellees 
these same admissions) and that appellees had violated 
his instructions, he demanded and received their resig¬ 
nations (No. 7710, R. 41, 42; No. 7711, R. 6, 7). 

Great publicity about, and public interest in, the 
conduct of the court proceedings in these conspiracy 
and contempt cases, as well as the actions of deputy 
marshals, was manifested while the contempt charges 
were being heard between the dates of February 15 and 
18, 1939 (No. 7710, R. 10 to 30, inclusive; No. 7711, R. 


6, 8, 10, 22), during which time appellant was inter¬ 
viewed by the press, and is alleged to have made the 
statements complained of. 

Nothing in the newspaper articles exhibited with the 
complaints leads to the impression that appellees were 
asked to resign as a result of involvement in the pend¬ 
ing contempt proceedings, and each article in which 
appellees are mentioned indicates upon its face that 
the only connection between the appellees and the 
44 Warring cases’' was the fact that it was through the 
evidence given in those cases that the appellant was 
first apprised of the so-called 44 Christmas gifts” which 
they had accepted. (See, e. g. No. 7710, R. 7, 8, 18, 
19, 26, 28, 41, 42; No. 7711, R. 4, 5, 6, 7, 11, 14, 22.) 
According to the articles, at the time appellant made 
the alleged statements complained of, he had recently 
taken the following disciplinary actions: 

1. He had suspended 44 Deputies East and Allen” ap¬ 
parently by reason of matters connected with pending 
proceedings (No. 7710, R. 22, 25, 27) ; 

2. He had dismissed Deputy Upperman with preju¬ 
dice 4 4 as soon as he pleaded guilty * * * to taking 
bribes” (No. 7710, R. 25, 27; No. 7711, R. 21, 22); 

3. He had suspended, and later accepted the resigna¬ 
tion of, Deputy 44 Gasque,” apparently by reason of his 
actions in connection with custody of a prisoner (No. 
7710, R. 26, 27, 28; No. 7711, R. 11), and Deputy 
Owden 44 for the good of the service” (No. 7711, R. 7, 
3 ); 

4. He had suspended and later accepted the resigna¬ 
tions of the appellees apparently because of their accept- 
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ance of the $5.00 “Christmas gifts” (No. 7710, R. 18, 
19,26,28; No. 7711, R. 11,14,22) ; 

5. He had suspended Deputy “Ott * * * pend¬ 
ing investigation of finances in the marshal’s office” 
(No. 7711, R. 11; No. 7710, R. 20), and had “forced 
out” Deputy “Broderick” apparently because of “a 
charge of fighting with the police” (No. 7710, R. 26, 28; 
No. 7711, R, 11). 

According to the accounts, the evidence had also in¬ 
dicated that members of the appellant’s staff had been 
connected with certain gambling activities. The full 
alleged quotation in The Washington Post on Febru¬ 
ary 19, 1939, containing the sentence complained of in 
No. 7710 (R. 7, 8) is as follows (No. 7710, R. 26, 28): 

“It would be unjust,” he said, “to allow the 
good names of the honest and conscientious 
marshals to be brought into question by the mis¬ 
conduct of some. I am going into this gambling 
question Monday, and I am going to warn every 
: member of the staff that if I find that they have 
1 been betting on horses in handbooks or playing 
the numbers game it will mean summary dis¬ 
charge.” [Italics added to the sentence com¬ 
plained of.] 

The italicized language in the above quotation at¬ 
tributed to the appellant covers appellees’ entire com¬ 
plaint in so far as he is concerned. Nothing in the 
articles linked the appellees with the gambling charges, 
nor is there any indication that the appellant was then 
referring to the appellees as having been guilty of 
misconduct. 


The following alleged excerpt from the Washington 
Daily News, under the date of December 6, 1939 (ten 
months after appellees had resigned), contains the 
sentence complained of in No. 7711 (R. 7, 8): 

Asked if Mr. Owden was dismissed, Mr. Col- 
poys declared “I don’t let them go that way. 
It deprives them of a chance to obtain other 
government employment. If Owden’s resigna¬ 
tion was asked for, it was for the good of the 
service.” 

Referring to a number of previous suspen¬ 
sions from his staff, Mr. Colpoys said, “I’ve 
given them chance after chance. I’ve taken 
them in here and tried, to reform them. I’m 
the last one in the world to do any injustice to 
anyone.” [Italics added to the sentence com¬ 
plained of.] 

It does not appear nor can it be inferred from the 
article that appellant was referring to appellees rather 
than some of the other deputies named above. 

The appellees demand damages from the appellant 
in the amount of $40,000 in each case (No. 7710, R. 10; 
No. 7711, R. 10), or a total amount of $80,000. 

STATUTES 


28 U. S. C. A. § 492: 

Same; field deputies; removal. Except as 
provided by section 591 of this title, and as 
otherwise provided by law, at any time when, 
in the opinion of the marshal of any district, 
the public interest will thereby be promoted, he 
may appoint one or more deputy marshals for 
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such district, who shall be known as field depu¬ 
ties, and, who, unless sooner removed by the 
district court as provided in section 493 of this 
chapter, shall hold office during the pleasure 
of the marshal, except as provided in the next 
paragraph of this section. 

The marshal, immediately after making any 
appointment or appointments under this sec¬ 
tion, shall report the same to the Attorney 
General, stating the facts as distinguished 
from conclusions constituting the reason for 
such appointment, and the Attorney General 
may at any time cancel any such appointment 
as the public interest may require. * * * 

28 U. S. 0. A. §503: 

Marshals; duties. It shall be the duty of the 
marshal of each district to attend the district 
courts when sitting therein, and to execute, 
throughout the district, all lawful precepts di¬ 
rected to him, and issued under the authority of 
the United States; and he shall have power to 
command all necessary assistance in the execu¬ 
tion of his duty. 

28 U. S. C. A. §494: 

i Marshals and deputy marshals; oaths. Every 
marshal and deputy marshal shall, before he 
1 enters upon the duties of his appointment, take, 
before any officer of the United States or of 
any State authorized by law to administer oaths, 
1 an oath or affirmation in the following form: 
1 “I, A. B., do solemnly swear (or affirm) that 
I will faithfully execute all lawful precepts di- 
' rected to the marshal of the district of-, 
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under the authority of the United States, and 
true returns make, and in all things well and 
truly, and without malice or partiality, per¬ 
form the duties of the office of marshal (or 
marshal's deputy, as the case may be) of the 

district of -, during my continuance in 

said office, and take only my lawful fees. So 
help me God." The words “so help me God" 
shall be omitted in all cases where an affirma¬ 
tion is admitted instead of an oath. [Italics 
supplied.] 


STATEMENT OF POINTS 

1. The Court erred in overruling appellant’s Mo¬ 
tions to Dismiss the Complaints. 

2. The Court erred in failing to dismiss the com¬ 
plaints. 

3. It was error for the Court to hold in effect that 
the statements of appellant were not privileged; that 
they were not made by him in his official capacity as 
United States Marshal for the District of Columbia, 
about, or in connection with, or in relation to matters 
committed by law to his control or supervision. 

SUMMARY OF ARGUMENT 

(1) The statements alleged to have been made by appellant 
are not defamatory to appellees, as readily appears from an 
examination of the full text attached to the complaint 

(2) All of the statements attributed to appellant were 
made by him in his official capacity of United States Marshal 
for the District of Columbia, about matters over which he 
had jurisdiction and control by law, and were privileged, 
because it is against public policy to require public officers 
to answer private lawsuits for their official actions. 
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Point I 

1. The statements alleged to have been made by appellant are 
not defamatory to appellees, as readily appears from an 
examination of the full text attached to the complaint 

The motions to dismiss in these cases do not admit 
the truth of the innuendoes set up bv appellees, but 
only the truth of the facts pleaded. “The function 
of the innuendo is explanation, it cannot change or 
enlarge the sense or meaning of the words.” 3 Re¬ 
statement of the Law of Torts, 150; Washington Post 
v. Chaloner, 250 U. S. 290; Mam v. National Casualty 
Co., 97 F. (2) 247; Phillips v. Union Indemnity Co., 
28 F. (2) 701. 

Again, 

“Where a demurrer is interposed by the de¬ 
fendant to the petition of the plaintiff, the de¬ 
murrer only admits the truth of the facts 
pleaded, but does not admit the truth of the 
inference of the pleader based on the facts 
1 pleaded, unless the facts themselves are suffi¬ 
cient to authorize such inference * * 
Franklin v. World Publishing Co., 183 Okla. 
507, 83 F. (2) 401, 404; Washington Post Co. 
v. Chaloner, supra; Maas v. National Casualty 
Co., supra. 

The whole statement must be considered in deter¬ 
mining whether it is defamatory or not. It is not 
sufficient to set out isolated words or sentences. Wash¬ 
ington Post Co. v. Chaloner , 250 U. S. 290; Washing¬ 
ton Times Co. v. Hines, 55 App. D. C. 326; 5 F. (2) 
541; Lane v. The Washington Daily News, 66 App. 
D. C. 245 ; 85 F. (2) 822; Meyerson v. Htirlbut, 68 App. 
D. C. 360, 98 F. (2) 232. 
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“Words which standing alone may be reasonably 
considered defamatory may be so explained or quali¬ 
fied by their context as to make such an interpretation 
unreasonable.” 3 Restatement of the Law of Torts, 
148. 

When the newspaper articles are read in their en¬ 
tirety, and the alleged quotations of appellant are con¬ 
sidered in relation thereto, it is clear there can be no 
possible construction of a defamatory character indi¬ 
cated against appellees by appellant. 

The full alleged quotation published in The Wash¬ 
ington Post on February 19, 1939, containing the sen¬ 
tence complained of in Case No. 7710 (R. 7 and 8) is 
as follows (No. 7710, R. 26, 28) : 

“It would be unjust,” he said “to allow the 
good names of the honest and conscientious mar¬ 
shals to be brought into questioyi by the mis¬ 
conduct of some. I am going into this gambling 
question Monday, and I am going to warn every 
member of the staff that if I find that they have 
been betting on horses in handbooks or playing 
the numbers game it will mean summary dis¬ 
charge.” [Italics added as to the sentence com¬ 
plained of.] 

The declaration in Case 7710 (R. 8, 9) charges that 
the sentence complained of was “uttered and pub¬ 
lished” by appellant, that it “was false and malicious,” 
and that said publication was by appellant “intended 
* * * to cause it to be believed that the plaintiffs, 
and each of them, were implicated in the Warring 
jury-fixing, and that their characters were unclean and 
were assailable * * 
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If there is one thing that stands out clear and un¬ 
questioned in the record, it is the reason for the resig¬ 
nations of appellees as deputy marshals. During the 
hearing of criminal contempt charges against former 
Deputy Marshal John B. Upperman and others on 
February 13,1939, Upperman testified that he had gone 
with appellees to the office of one of the attorneys for 
the Warrings on December 24,1938, while the Warring 
cases were pending in the District Court, and that each 
of the deputies, including appellees, had received gifts 
of $5.00 from said attorney. Case 7710, R. 4. On Feb¬ 
ruary 14, 1939, appellees were suspended and subse¬ 
quently admitted to appellant that Upperman’s testi¬ 
mony as to the $5.00 gifts was true. Appellant was 
convinced that appellees had violated his instructions 
and demanded and received their resignations as 
deputy marshals. Case 7710, R. 41 and 42. 

That appellees’ misconduct came to light in a trial 
for jury tampering does not mean that they were im¬ 
plicated in the jury fixing itself. They were neither 
charged with nor tried for any said offense. All who 
were implicated were charged and tried with Upper- 
man. Upperman was dismissed with prejudice prior to 
being tried on the criminal contempt charges. The ap¬ 
pellees, on the other hand, were not dismissed but were 
permitted to resign. The alleged misconduct of Deputy 
Marshal Gasque came to light in the same way during 
the testimony of Upperman when he was testifying in 
the criminal contempt case, and this testimony also led 
to the forced resignation of Deputy Marshal Gasque. 
This did not mean, however, that Gasque was involved 
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in the jury fixing any more than it did that the appel¬ 
lees were. 

The declaration in Case 7710 clearly states why ap¬ 
pellees were suspended and later resigned. The decla¬ 
ration states (R. 7 and 8) : 

Colpoys said the testimony that Deputies 
John Crawford, 40, and William Gates, 35, went 
to Attorney Harry T . Whelan and got $5 tips at 
Christmas caused him to demand their resigna¬ 
tions. * * * The charges against Gasque, 

Gates, and Crawford were made after their 
alleged offenses were bared from the witness 
stand in the jury-fixing inquiry. * * * [Italics 
supplied.] 

Exhibits E and F to the declaration, setting forth the 
complete newspaper articles complained of, likewise 
disclose the true and undisputed facts in this re¬ 
spect. No. 7710, R. 26, 28. 

Other places in Case No. 7710 where the record clearly 
discloses the reason for the resignations of appellees as 
deputy marshals are R. 18, 19, 40, 41, 42; and in Case 
No. 7711, R. 4, 5, 6, 7,11,14, 22. 

The following alleged excerpt from The Washing¬ 
ton Daily News under date of December 6, 1939 ( ten 
months after appellees had resigned ), contains the 
following sentence complained of in No. 7711, R. 7, 8: 

Asked if Mr. Owden was dismissed, Mr. Col¬ 
poys declared “I don’t let them go that way. 
It deprives them of a chance to obtain other 
government employment. If Owden’s resig¬ 
nation was asked for, it was for the good of 
the service.” 



1 Referring to a number of previous suspen¬ 
sions from his staff, Mr. Colpoys said, “I’ve 
given them chance after chance. I’ve taken 
them in here and tried to reform them. I’m 
the last one in the world to do any injustice to 
anyone.” [Italics added as to the sentence 
complained of.] 

The declaration charges that the italicized sen¬ 
tence was uttered and published by appellant and 
“was intended * * * to cause it to he believed 

that the plaintiffs, and each of them, in their official 
capacity as Deputy United States Marshals for the 
District of Columbia needed reforming and that they 
had failed and refused to reform after having been 
given ‘chance after chance’ by the defendant, John 
B. Colpoys.” 

The statement complained of does not mention ap¬ 
pellees nor can it be inferred that the article referred to 
them. The sentence in question is prefaced by the 
words “Deferring to a number of previous suspensions 
from liis staff, Mr. Colpoys said, * * No. 7711, 
R. 8. 1 This did not refer to all previous suspensions 
from the staff as the declaration would have it appear, 
it being stated therein (No. 7711, R. 8) that the alleged 
language complained of was “referring to previous 
suspensions from the staff of the United States Marshal 
for the District.” 

The suspension and resignation of former Deputy 
Marshal Owden took place some ten months after the 
suspension and resignation of appellees. 

As we have already stated, there were several suspen¬ 
sions of deputies at or about the time the appellees were 
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suspended, including the suspensions of Upperman, 
East, Allen, Gasque, Owden, and Ott. For all the 
record discloses, there may have been other suspensions 
in the ten months’ interim. There is absolutely nothing 
in the sentence complained of to indicate as to which of 
these suspensions the alleged reference was made, and 
there is certainly nothing to indicate that the alleged 
statement referred to appellees. 

POIXT II 

2. All of the statements attributed to appellant were made by 
him in his official capacity of United States Marshal for the 
District of Columbia, about matters over which he had juris¬ 
diction and control by law, and were privileged, because it is 
against public policy to require public officers to answer 
private lawsuits for their official actions 

While appellant is sued in his individual capacity, it 
is a fact, of which the Court may take notice, that he 
was United States Marshal for the District of Columbia 
on all of the dates his actions are complained of by 
appellees. 

Cooper v. O’Connor, 69 App. D. C. 100, 99 F. 
(2) 135; certiorari denied 305 U. S. 642; 

Mellon v. Brewer, 57 App. D. C. 126,18 F. (2) 
168; certiorari denied 275 U. S. 530; 

Backus Steam Heater Co. v. Simonds, 2 App. 
D. C. 290; 

By. Co. v. Winans, 17 How. 31, 15 L. Ed. 168. 
The fact otherwise appears from the Exhibits at¬ 
tached to the complaint, as well as from the action 
taken in accepting appellees’ resignations, etc. (No. 
7710, R. 40, 41, 42), and which appellees doubtless 
will readily admit. Also, it appears from the com- 


plaint that appellant was acting and purporting to act 
as United States Marshal for the District of Colum¬ 
bia, in connection with discipline of deputy marshals 
under his supervision and control. No one other than 
the Attorney General or a District Judge, except the 
United States Marshal, has authority to remove a 
deputy marshal from his office. Title 28, U. S. C. A. 
492. The applicable statutes clearly give the United 
States Marshal authority to appoint and remove deputy 
marshals, so that the subject matter of appellant’s 
statements was, by laiv, committed to his control and 
supervision, for which he should not be subjected to 
private litigation. 

Public officials, such as United States Marshals, who 
are appointed by the President and confirmed by the 
Senate, are not likely to be persons who will use their 
high office to libel or slander subordinates. They 
necessarily occupy positions of great trust and respon¬ 
sibility, acting for and upon behalf of all the people. 
Their character and qualifications are investigated be¬ 
fore they are confirmed for such high trust. Thus, in 
the exercise of their proper functions they perform 
various duties, and come in contact with the general 
public constantly, including, of course, representatives 
of the press. In circumstances as are set out in this 
case, where criminals had penetrated the very walls 
of justice, and sought to paralyze due process of law 
by contaminating officers of the court, could it reason¬ 
ably be expected a person holding the office of United 
States Marshal, responsible for the operation and ef¬ 
ficiency of deputy marshals who were greatly involved 


in the affair, should shut himself up and refuse to 
comment upon the conduct of one of his staff who had 
admitted being guilty of tampering with a jury he was 
supposed to be protecting in an important criminal 
case? The public would seek to know, and have a 
right to be advised, of what action had been taken, 
or was contemplated to correct such evils, which strike 
at the very heart of the administration of justice. 
Moreover, it would be unfortunate to “the functioning 
of the democratic process of government” if officers 
who are intrusted with the power of appointment and 
removals should be prohibited, or even discouraged, 
from advising the public of the reasons for their ac¬ 
tions in respect of such authority. Cf. Glass v. I ekes, 
No. 7460, decided August 26, 1940, Note 9. 

Against such a setting and background as here pre¬ 
sented, what more appropriate observations could a 
public officer make than is attributed to appellant? 
Everything he is reported or quoted to have said was 
on the side of justice and in the public interest, in 
that he was advising the public of the reasons for his 
actions, and his past and present attitude in respect of 
conduct of deputies under his supervision and control. 
However, the backbone of appellees’ complaint is that 
the report of their suspension and resignations came 
along with and by the side of reports of jury tam¬ 
pering in connection with the trial of criminals. The 
record does show appellees went with Deputy Marshal 
Upperman to the office of the attorneys defending the 
Warring case, while the matter was pending in the 
District Court, and received gifts of $5.00 each. The 



record also discloses that Upperman admitted that he 
had tampered with the very jury trying that case and 
informed the court in his testimony that he and the ap¬ 
pellees had received the gifts from one of the attor¬ 
neys for the Warrings. Appellant, however, had 
nothing to do with these transactions and coincidences. 
The position in which the appellees found themselves 
was rooted in their own ill-advised conduct. 

The opening statement of appellant’s instructions to 
deputy marshals indicates some difficulty had been ex¬ 
perienced in getting service from deputy marshals, 
which is somewhat tragically corroborated by the ac¬ 
tions of the former Deputy Uppennan and the ap¬ 
pellees. It was for the purpose of correcting such a 
situation the instructions were issued, and the laxness 
and indiscretion of appellees in observing such rea¬ 
sonable rules as were there set out are alone responsi¬ 
ble for the statement in the public press about which 
they now so bitterly complain. 

Moreover, their claim that events coincided to con¬ 
nect them up with the so-called “Warring cases” can¬ 
not be made a vehicle or excuse to hold appellant in 
slander for doing what he considered his duty to the 
public. His observations were mild and totally lack¬ 
ing in malice or venom, and most of all, no one can 
justly urge they were not in the general public inter¬ 
est. No amount or number of innuendoes nor other 
legal legerdemain can change his observations into any 
•different meaning. The statements made were clearly 
privileged. 

The facts of the instant case clearly fit familiar prin¬ 
ciples heretofore announced by this Court, and the Su- 
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preme Court of the United States, and afford absolute 
protection to appellant in this civil suit against him 
based up his official acts. 

A review of the cases in point will show that where 
a demurrer has been filed to such declarations or com¬ 
plaints, the Court has invariably sustained the de¬ 
murrer. One of the more recent expressions of this 
Court on the subject of official privilege is to be found 
in the case of Cooper v. O’Connor, 69 App. D. C. 100, 
99 F. (2) 135, certiorari denied 305 U. S. 642. In that 
case the appellant sued a number of persons, including 
the United States Attorney for the District of Colum¬ 
bia, one of his Assistants, certain Treasury officials, the 
receiver of a national bank, and a Department of Jus¬ 
tice agent for malicious prosecution, contending that 
as a result of a conspiracy on the part of the appellees, 
he had been indicted. Appellees demurred to the 
declaration and the demurrers ivere sustained. This 
Court on appeal said, at page 102: 

It may be argued persuasively that all public 
officers should be required to answer a declara¬ 
tion such as that of appellant and respond on 
the merits. But the courts have been unwilling 
to go so far. The situation is one in which a 
serious conflict arises between consideration of 
public policy; one, the protection of the indi¬ 
vidual citizen against oppressive official action 
and the other, the protection of the whole people 
by protecting their officers against vindictive and 
retaliatory damage suits, in order to insure fear¬ 
less and effective administration of the law. 
Randall v. Brigham, 7 Wall. 523, et seq., 19 L. 
Ed. 285. 
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And at page 104: 

If the act complained of was done within the 
scope of the officers’s duties as defined by law, 
i the policy of the law is that he shall not be sub¬ 
jected to the harrassment of civil litigation or be 
i liable for civil damages because of a mistake of 
fact occurring in the exercise of his judgment or 
i discretion; or because of an erroneous construc¬ 
tion and application of the law. This rule of 
immunity was first applied and has been uni- 
! versally observed in the case of judges, pre¬ 
sumably because considerations of public policy 
operate most strongly in their favor. 
***** 

It is not necessary—in order that acts may he 
done within the scope of official authority—that 
, they should he prescribed hy statute ( U. S. v. 
Birdsall, 235 U. S. 223,230,231 ) or even that they 
should he specifically directed or requested hy a 
superior officer. Mellon v. Brewer, 57 App. D. C. 
126, 12.9; 18 F. ( 2 ), 168, 171. It is sufficient if 
they are done hy an officer “In relation to the 
matters committed hy law to his control or super¬ 
vision.” (Standard Nut Margarine Co. v. 
Mellon, 63 App. D. C. 339,341; 72 F. ( 2 ) 557,559, 
certiorari denied 293 U. S. 605), or that they have 
“ more or less connection with the general matters 
committed hy law to his control or supervision.” 
Spalding v. Vilas, 161 U. S. 483, 498. [Italics 
supplied.] 

And at page 106: 

The reason now given for the rule is simply one 
of public policy. ‘‘Otherwise the perfect free¬ 
dom which ought to exist in discharge of public 
duty might be seriously restrained, and often to 
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the detriment of the public service." De Araud 
v. Ainsworth, 24 App. D. C. 167, 178. See also 
U. S. to Use of Parracicino v. Brunswick, 63 
App. D. C. 65, 68; 69 F. (2) 383,386. 

In Glass v. I ekes, decided August 26, 1940: 

The Secretary moved in the District Court to 
dismiss the complaint on the ground that it 
“failed to state a claim upon which relief can 
he granted.” The motion was sustained and the 
complaint dismissed. [Italics supplied.] 

This Court repeated the italicized quotation from the 
Cooper v. O’Connor case, supra, and held that the de¬ 
fendant, as administrator of the Connally Hot Oil Act, 
was privileged to issue an alleged libelous press re¬ 
lease. The Court found the defendant had acted 
within the scope of his authority in informing the pub¬ 
lic of plaintiff's supposed inability to appear in a rep¬ 
resentative capacity before agencies charged with the 
administration of the Act, and in suggesting “that 
oil operators * * * stop, look, and listen" before 
financing plaintiff's “proposed one-man lobby" to ob¬ 
tain mandatory legislation. 

Unlike the Glass case, the action taken in the case at 
bar was not taken with the deliberate and acknowledged 
purpose of influencing others in their relationships 
with the appellees. Appellant’s alleged statements 
were simply answers given to questions propounded 
to him by representatives of the press. The ex¬ 
hibits attached to the complaints can leave no doubt 
that the publication of his answers actually served 
“a useful if not essential role in the functioning of 
the democratic process of government." Glass v. 
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I ekes, supra, and certainly they covered matters which 
were of great public interest, about which the pub¬ 
lic was entitled to be advised, but which might never 
have come to its attention had appellant been conscious 
of the prospect that as a result of his actions in the 
premises, he would later be confronted with serious 
risks of personal litigation. 

In Glass v. I ekes, supra, the Court also said: 

Some contention is made by the appellant that 
this privilege applies only to communications 
between governmental officials, and not to those 
from an official to the general public. No such 
limitation is justified by the language of the 
Supreme Court in the Vilas case nor has this 
court recognized such a distinction. On the 
contrary, we have previously held a communi¬ 
cation, released generally to the press, within 
this executive privilege. 1 It may be that there 
i are circumstances under which an official would 
exceed his prerogative in issuing a particular 
communication to the press. There are clearly 
other circumstances, however, when a depart¬ 
ment head may properly issue public state¬ 
ments in his official capacity. The question to 
be answered when an action for libel is brought 
on the basis of such a communication is simply 
whether the executive officer was within his offi- 
icial prerogative or duty in issuing it. More 
broadly— was the public communication “offi¬ 
cial” in character ? In connection with this it 
is important to recall, as this court has pointed 
out in a previous opinion, that “It is not neces- 

1 Mellon v. Breicer , 57 App. D. C. 126, 18 F. (2d) 168, cert, 
denied 275 U. S. 530. 
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sary—in order that acts may be done within the 

scope of official authority—that they should be 

prescribed by statute * * *; or even that 

they should be specifically directed or requested 

by a superior officer * * *. It is sufficient 

if they are done by an officer ‘in relation to 

matters committed bv law to his control or 

* 

supervision’ * * *; or that they have ‘more 
or less connection with the general matters 
committed by law to his control or super¬ 
vision * * V ” 

The question thus arises whether in the in¬ 
stant case the allegedly libelous portions of the 
Secretary’s communication had “more or less 
connection with the general matters committed 
by law to his control or supervision." [Italics 
supplied.] 

The case of Smith v. O'Brien, 66 App. D. C. 387, 
88 F. (2) 769, is also particularly applicable. There 
the appellant sued the appellee, then the Chairman of 
the Tariff Commission, for alleged slanderous remarks. 
It appeared that appellant had for a number of years 
worked in different departments of the Government and, 
due to a severance at one time from the Government 
service, had lost his Civil Service status. Appellant 
sought to have his Civil Service status restored so that 
he might become an amiuitant under the annuity law. 
According to the opening statement of appellant’s 
counsel, when appellant presented to appellee a docu¬ 
ment showing his extended service in the Government 
and his prior Civil Service status and gave reasons for 
his reinstatement, appellee, after perusing the docu¬ 
ment and before appellant had verbally requested his 


indorsement thereof, went at once into a violent rage 
and began to traduce, denounce, and vilify appellant 
and accused him of a crime, saying “You are attempt¬ 
ing to swindle the government. You are trying to 
swindle the government.” The Court below directed 
a verdict on the opening statement of appellant’s coun¬ 
sel, and an appeal was noted from the judgment en¬ 
tered. No demurrer was fled to the declaration in that 
case, although it is clear f rom the opinion of this Court 
that a demurrer could and should have been filed. In its 
opinion the Court said: 

The incident occurred in defendant’s office, 
and at the place where he met persons having 
business with the Commission. The Commission 
is a government agency vested with executive 
and quasi judicial powers. It is invested with 
all the functions of authority which protect its 
members from liability for statements made in 
connection with the transaction of the business 
of the Commission. [Italics supplied.] Being 
so protected, we think the defendant should not 
be held liable in damages for the statements al¬ 
leged to have been made. 

In the case of Standard Nut Margarine Co. v. Mel¬ 
lon, 63 App. D. C. 339, 72 F. (2) 557, certiorari de¬ 
nied 293 IT. *S. 605, the appellant corporation sued 
the then Secretary of the Treasury for damages re¬ 
sulting from an erroneous construction and application 
of the Act of Congress of August 2, 1886 (26 U. S. C. 
A., Sections 194, 207, 541, et seq.). A demurrer was 
filed to the declaration and the demurrer was sustained 
and an appeal taken. The Court said: 
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We think the case is governed by the rule that the 
head of an executive department of the United 
States government cannot be held in damages 
for acts done by him in relation to matters com - 
mitted by law to his control or supervision. 
[Italics supplied.] It became the official duty of 
the Commissioner to determine whether the prod¬ 
uct manufactured by the plaintiff was subject to 
the tax prescribed by the act. It is true that the 
Commissioner construed the statute erroneously, 
but nevertheless the subject matter of the assess¬ 
ment was within his jurisdiction and authority. 
In such case error on his part does not expose 
him to an action for damages, and this is nonethe¬ 
less true even though his error be described as 
arbitrary, capricious, and malicious. 

In the case of Spalding v. Vilas, 161 U. S. 483, the 
Postmaster General was sued for damages allegedly 
caused by information he had given claimants that they 
were under no legal obligation to respect any transfer 
or power of attorney which Section 3477 of the Revised 
Statutes declared null and void. A demurrer fled to 
the declaration was sustained. The Court said: 

We are of opinion that the same general 
considerations of public policy and convenience 
which demand for judges of courts of superior 
jurisdiction immunity from civil suits for dam¬ 
ages arising from acts done by them in the course 
of the performance of their judicial functions ap¬ 
ply, to a large extent, to official communications 
made by heads of executive departments when 
engaged in the discharge of duties imposed upon 
them by law. The interests of the people require 
that due protection be accorded to them in respect 
of their official acts. As in the case of a judicial 



officer, we recognize a distinction between action 
taken by the head of a department in reference 
to matters which are manifestly or palpably be¬ 
yond his authority, and action having more or 
less connection with the general matters com¬ 
mitted by law to his control or supervision. 
[Italics supplied.] * * * In the present 
case, as we have found, the defendant, in issuing 
the circular in question, did not exceed his au¬ 
thority, nor pass the line of his duty, as post¬ 
master general. The motive that impelled him 
to do that of which plaintiff complains is there¬ 
fore wholly immaterial. If we were to hold that 
the demurrer admitted, for the purposes of the 
trial, that the defendant acted maliciously, that 
could not change the law. [Italics supplied.] 

In the case of Glass v. I ekes, supra, this Court said 
said with respect to the case of Spalding v. VHas, note 5: 

It is apparent from the conclusion of the ap¬ 
pellant^ brief that his real grievance is against 
the rule laid down by the Supreme Court in the 

Vilas ease and followed bv this court on numer- 

%> 

oils occasions. That is made clear bv the fol- 
ilowing extract therefrom: “When we examine 
Into the contentions of appellee's counsel, to the 
effect all manner of statements by a public of¬ 
ficial, made in ‘relation to' matters under his 
supervision, are absolutely privileged, the evils 
of such a doctrine become obvious.” This state¬ 
ment by the appellant of the rale so objection¬ 
able to him is in our opinion a reasonably ac¬ 
curate paraphrase of the holding in the Vilas 
case. [Italics supplied.] 

If appellant’s statement was made in a matter “hav¬ 
ing more or less connection with the general matters 



committed by law to his control or supervision,” as the 
Supreme Court said in Spalding v. Vilas, Cooper v. 
O'Connor, and Glass v. I ekes, supra, or was “made 
in connection with the transaction of the business” 
of the office, as this Court said in Smith v. O'Brien, 
supra, or “was done by him in relation to mutters 
committed by law to his control or supervision,” as 
this Court said in Standard Nut Margarine Co. v. Mel¬ 
lon, supra, then he has complete immunity from lia¬ 
bility. Obviously, the acts complained of come well 
within these legal confines. 

As has been already shown, judges of superior courts 
are exempt from civil suits for alleged damages aris¬ 
ing out of acts done by them in the course of the per¬ 
formance of their official functions. Spalding v. Vilas, 
161 U. S. 483, 494, 498. Bradley v. Fisher, 13 Wall. 
(80 U. S.) 335, 350, 351. And likewise it is the set¬ 
tled Federal law in this country that similar actions 
of United States District Attorneys are privileged, 
and not actionable. Cooper v. O'Connor, 69 App. 
D. C. 100; 99 F. (2) 141, certiorari denied 305 U. S. 
642; Anderson v. Roher, D. C. S. D., Fla., 3 F. Supp. 
367; Yaselli v. Goff, 2 Cir. 12 F. (2) 396; 56 A. L. R. 
1239; affirmed 275 U. S. 503; 48 S. Ct. 155; 72 L. Ed. 
895. 

It is difficult, therefore, to perceive why the same 
privilege and immunity which by law protects Judges 
and District Attorneys should not protect United States 
Marshals as well. The Marshal must execute the pre¬ 
cepts of the court, and is an important cog in the judicial 
system. Every reason that suggests itself for the 
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exemption of Judges and District Attorneys applies 
with equal force to Marshals. 

CONCLUSION 

From the authorities cited and the circumstances 
that surround these cases, it is respectively submitted 
the action of the learned trial justice in overruling 
the Motions to Dismiss should be reversed, and the 
cases remanded with instructions to dismiss the com¬ 
plaints. 

Edward M. Curran, 

United States Attorney. 

John W. Fihelly, 

Assistant United States Attorney, 

Attorneys for Appellant 

Vivian O. Hill, 

Of Counsel . 
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STATEMENT OF THE CASES. 

The cases in the lower court were commenced by 
filing civil complaints against the Washington Daily 
News, Inc. and John B. Colpoys in one instance, and 
against Eugene Myers and Agnes Myers, trading as 
The Washington Post, and John B. Colpoys in the 
other instance. These actions constituted claims for 
damages based upon certain defamatory statements 
published by the defendants. The nature of the publi- 


cation by each defendant was set forth in the com¬ 
plaint. Tlie 'Washington Daily News, Inc. and Agnes 
Myers and Eugene Myers, trading as The Washington 
Post, promptly filed answers raising certain issues of 
fact which need not be discussed in this brief. The 
defendant, John B. Colpoys, filed a motion to dismiss 
in each case. The crux of the motions to dismiss was 
that Colpoys, at the time in question, was the United 
States Marshal for the District of Columbia and be¬ 
cause of that fact, he claimed that he was not subject 
to a civil suit but enjoyed absolute immunity. Colpoys 
was sued in his individual private capacity. Along 
with the motions to dismiss, Colpoys filed a vertified 
pleading entitled “Affidavit” in which he averred cer¬ 
tain facts which he claimed should be considered bv 
the court as evidence of the fact that the defamatory 
statements in question had been uttered by him while 
he was acting officially as the United States Marshal. 

The lower court, in passing upon the motions to dis¬ 
miss, considered first the complaints and then the affi¬ 
davit filed by the defendant, Colpoys. During the argu¬ 
ment on the motions to dismiss, the lower court indi¬ 
cated by questions that the issues raised by the affi¬ 
davit could not be determined on a motion but must 
be submitted to a jury under appropriate instructions 
from the court. The court thereafter overruled the 
motions to dismiss without a formal opinion. On June 
5,1940, this Honorable Court granted appellant special 
appeals from these orders. 

In appellant’s brief under the heading “Statement 
of the Cases” he attempts to set out the background 
which led up to the making of the alleged libelous and 
slanderous statements. Some of the facts shown in 
appellant’s “Statement of the Cases” might be in- 
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ferred from exhibits attached to plaintiffs’ complaint, 
but they are inferences only, and were neither dis¬ 
cussed in oral argument on the motions to dismiss, nor 
were they considered by the court below. Other alle¬ 
gations in appellant’s “Statement of the Cases” are 
contrary to the record. For example, appellant de¬ 
clares that the following quotation covers appellees’ 
entire complaint (No. 7710) insofar as Colpoys is con¬ 
cerned : 

“It w T ould be unjust” he said, “to allow the 
good names of the honest and conscientious mar¬ 
shals to be brought into question by the miscon¬ 
duct of some ...” 

As will be seen from appellees’ complaint (No. 7710) 
(R. 6-9), that is by no means the only alleged slander¬ 
ous statement which appellees attribute to Colpoys. 

ARGUMENT. 

Appellant’s argument is divided into two parts, the 
first of which is: “The statement alleged to have been 
made by appellant are not defamatory to appellees, as 
readily appears from an examination of the full text 
attached to the complaint.” 

Only one point was raised in appellant’s motion to 
dismiss and his oral argument in support thereof. That 
point w r as whether appellant, due to his official posi¬ 
tion as United States Marshal for the District of Co¬ 
lumbia, w r as privileged to make the alleged slanderous 
and libelous statements attributed to him. Not one 
w’ord w T as said, nor was any question raised in the 
low’er court as to whether the statements attributed to 
appellant w r ere in fact slanderous and libelous. Inas- 
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much as this point was not raised by appellant or con¬ 
sidered by the court below, it is not properly before 
this court on this appeal. 

i Martin v. Washington Times Co., 67 App. D. C. 
11 ; 

Moses v. Ilazen, 63 App. D. C. 104; 

Phillips v. Moore dc Hill, Inc., 51 App. D. C. 349; 
IJayden v. Filipponc, 51 App. D. C. 246; 

Ijehher v. Joyce, 51 App. D. C. 35; 

Columbia Aid Ass’n. v. Sprague, 50 App. D. C. 
307; 

Standard Oil Co. v. Allen, 50 App. D. C. 87; 
Cohen v. Cohen, 47 App. D. C. 129; 

Morse v. United. States, 41 App. D. C. 374; 

U. S. ex nd. Laws v. Davenport, 34 App. D. C. 
502; 

i Cooper v. Sillers, 30 App. D. C. 567; 

Landvoigt v. Paul, 27 App. D. C. 423; 

Byrne v. Morrison, 25 App. D. C. 72; 

Wood v. Wilbert’s Sons Shingle & Lumber Co., 
226 U. S. 384; 57 L. Ed. 264. 


Appellant’s Assignment of Error reads as follows: 

“Now conies the defendant John B. Colpoys and 
assigns error in the District Court of the United 
States in the above entitled cause, as follows: 

1. The motion to dismiss the complaint, in so far 
as it relates to this defendant, should have been 
granted. 

2. The District Court should have held that the 
alleged slander, in so far as this defendant is con¬ 
cerned, was privileged because stated by defen¬ 
dant in his official capacity as United States Mar¬ 
shal for the District of Columbia, about matters 
referring to or in connection with his official du¬ 
ties. 
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3. The District Court erred in overruling the 
motion of this defendant to dismiss the complaint, 
in so far as he is concerned.” 

Appellant’s Assignment of Error thus covers only 
one point, namely, that the court below erred in not 
dismissing the complaint because the alleged slander¬ 
ous statements were made by appellant in his official 
capacity and were therefore privileged. It is sig¬ 
nificant in this regard that appellant used the singular 
“Assignment of Error” rather than the plural “As¬ 
signments of Error”. Inasmuch as appellant did not 
assign as error the refusal of the court below to dis¬ 
miss the complaint on the ground that the statements 
attributed to appellant were not in fact libelous and 
slanderous, that question is not properly before this 
court. 

Wood v. Wilbert’s Sons Shingle Lumber Co., 
226 U. S. 3S4; 57 L. Ed. 264; 

Camden v. Stuart, 144 U. S. 104; 36 L. Ed. 363; 

Martin v. Washington Times Co., 67 App. D. C. 

11 ; 

Helvering v. Ilelmholz, 64 App. D. C. 114 (af¬ 
firmed 296 U. S. 93; 80 L. Ed. 76); 

Cooper v. Sillers, 30 App. D. C. 567; 

Tv bins v. District of Columbia, 21 App. D. C. 
267. 

It is contended by the appellant that whatever is 
done or said by one who happens to be the United 
States Marshal at the time is absolutely privileged, 
and that under no circumstances can he be civilly li¬ 
able to persons whom he may damage. There is no 
legal precedent for such a contention. In fact, the 
courts have been most careful to restrict the privilege 
of public officials to situations where the officials are 
acting within the scope of their official duty. 
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In the instant case, the defamatory statements 
uttered by Colpoys, of and concerning the plaintiffs, 
was at a time when the plaintiffs were private citizens 
of the United States having no connection with the 
office of the United States Marshal. In this situation, 
Colpoys was no more privileged to defame the plain¬ 
tiffs than he was to defame any other private citizens. 
The defamatory statements charged to Colpoys were 
not made by him within the scope of his official duties, 
neither were they made in connection with an official 
report to the Attorney General of the United States. 
On the contrary, they were given to the press for the 
purpose of being publicized with a total disregard for 
the rights of the plaintiffs. Unless a public official is 
acting within the scope of his official duties, he can not 
claim privilege for defamatory statements. When an 
official departs from his official duty and indulges in 
defamatory statements, he is not entitled to any pro¬ 
tection and may not claim privilege. Harwood v. Mc- 
Murtry , 22 Fed. Supp. 572. 

“The defendants, having demurred to the count 
in question, necessarily admit the truth of the 
facts stated in it, so far as they are well pleaded. 
Among the facts so pleaded are malice, falsehood, 
and the want of probable cause; and the averment 
of these facts is not negatived or qualified by any¬ 
thing else that appears in the count. The count 
does not even show that the alleged libelous mat¬ 
ter was pertinent or material to the issue, for it 
does not show the nature of the proceeding, nor 
what was the issue, nor that the plaintiff was a 
party to it. 

“. . . Moreover, there is nothing to rebut the 
averment of falsehood and the absence of prob¬ 
able cause. And since it cannot be doubted that 
the matter is libelous unless protected by the priv- 


ilege, it follows that the court erred in sustaining 
the demurrer.” Nallc v. Oyster, 230 U. S. 165; 57 
L. Ed. 1439. 

“It is urged that the letter of the Assistant Sec¬ 
retary of the Interior was a public record, and 
that the jury should have been instructed that de¬ 
fendant’s publication of the excerpts from it was 
privileged. To be a public record, an entry, writ¬ 
ing, or document must be what the term implies. 
It must have been made in the line of official duty. 
It is not enough that he who made it happened to 
be an official, nor that it was lodged among the 
records of a public office. . . . ” Robinson v. 

Johnson, 239 Fed. 671. 

“. . . but the law does not permit any person 
to slander another, on any occasion or under any 
circumstances, when he is not protected by abso¬ 
lute privilege. It is charged in the petition, and 
conclusively shown by the evidence, that when the 
objectionable words were spoken there was no in¬ 
quiry pending or proposed before that house of 
the counsel, which would make the occasion one of 
privilege, beyond that which is accorded to every 
citizen. Defendant was not privileged to falsely 
characterize the plaintiff as a ‘thief,’ though the 
term was intended to apply to his official conduct 
. . . the court did not err in holding that the lan¬ 
guage applied to defendant was not privileged 
...” Callahan v. Ingrain, 26 S. W. (Mo.) 1020. 

In determining whether or not a communication is 
privileged, it is also necessary to consider the person 
to whom the communication is made. In the instant 
case, the defendant did not make the defamatory state¬ 
ments in his official report to the Attorney General of 
the United States or to anyone else to whom he had a 
duty to report. Here the defamatory statements con¬ 
cerning the plaintiffs were made directly to the press 
for the purpose of publication to the public at large. 
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The defendant, Colpoys, was under no legal duty to 
make such a report to the press, and his report was 
wholly outside the scope of his authority and he can 
not now hide behind the cloak of official immunity to 
escape civil liability from the damages resulting from 
his conduct. 

In the case of Hale Co. v. Lea, 191 Calif. 202, the 
director of the state laboratory of California wrote to 
the Department of Agriculture of the state of Wash¬ 
ington and advised them that the plaintiff was dealing 
in adulterated and rancid walnuts which were unfit for 
human consumption. The office of director of the 
state laboratory of California was created bv the Pure 

w * 

Food and Drv Act and the duties of that office are set 
% 

forth in the Act. In reversing the lower court which 
had upheld a demurrer, the court said : 

“. . . the act . . . manifestly does not invest 
' the director of the state laboratory with authority 
i to communicate the facts ascertained by him to 
any board or person other than the state board of 
health. . . . 

“We conclude, therefore, that it does not ap¬ 
pear from the complaint that the sending to the 
department of agriculture in Seattle, Wash., of a 
letter concerning the condition of foods examined 
by him, was an official duty of the director of the 
i state laboratory or part of an official proceeding 
authorized by law, and that the complaint does 
not allege a privileged publication.” 
j “ ... To make the defense of qualified privi- 
; lege available in an action for slander, it must ap¬ 
pear that the statement was made in the discharge 
of some duty, actually existing, either public or 
: private, either legal, moral, or social, to a person 
having a corresponding interest or duty, and was 
spoken in connection with and was relevant and 
germane to some matter involving such interest or 
duty: that the statement was made in the interest 
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or for the protection thereof; and that it was ut¬ 
tered in good faith and spoken on a proper occa¬ 
sion from a proper motive and was based upon 
probable cause.” Sitts v. Daniel, 284 S. W. (Mo.) 
S57. 

There are numerous decisions holding that an official 
can not claim privilege unless the action complained of 
was in the performance of official duties. 

“ . . . It is clearly pointed out that when an 
officer departs from official duty and indulges in 
defamatory statements, wholly irrelevant and 
foreign to its scope, he is not entitled to protec¬ 
tion, but otherwise he is afforded absolute immu¬ 
nity. . . . ” Harwood v. McMurtry, 22 Fed. 
Supp. 572. 

“ ‘ . . . when a party steps aside from duty and 
introduces into his report or communication defam¬ 
atory matter wholly irrelevant and foreign to the 
subject of inquiry, a different question is pre¬ 
sented.’ ” Mellon v. Brewer, 57 App. D. C. 126. 

“ . . . There is also a general rule that if any 
officer—ministerial or otherwise—acts outside the 
scope of his jurisdiction and without authoriza¬ 
tion of law, he is liable in an action for damages 
for injuries suffered by a citizen as a result there¬ 
of. ...” Cooper v. O’Connor, 69 App. D. 0. 
100, certiorari denied, 305 IT. S. 642. 

“ . . . Had the defendant communicated these 
statements to one to whom he was under no obli¬ 
gation or duty to report, as the Commissioner of 
Pensions, a different case would be presented.” 
Farr v. Valentine, 38 App. D. C. 413. 

The motion to dismiss as well as the affidavit of fact 
filed by the defendant, Colpoys, admits that he did 
utter the defamatory statements charged to him, but 
he claims the right to avoid civil liability merelv bv a 
claim that such statements were made while he was 
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acting as United States Marshal. This claim can not 
be supported by anything contained in the complaint 
but can only be found in additional pleadings filed by 
Colpoys. Whether they are true or not can only be 
determined from evidence. Hence, no question of law 
is presented in this case, but only a question of fact. 
The defamatory statements being admitted and there 
being no controversy as to the statutory duties of the 
United States Marshal, the question of fact arises as 
to whether what he said of and concerning private 
citizens was required of him in the performance of his 
statutory duties as United States Marshal. The defen¬ 
dant, Colpoys, does not go this far in his affidavit. He 
does not claim that what he did was in performance of 
his statutory duties; neither does he show how the 
utterance of these defamatory statements could in any 
manner be connected with the performance of his stat¬ 
utory duties as United States Marshal. He merely 
alleges a bare factual conclusion that when he uttered 
the statements, he was acting as United States Marshal. 
For all the record, he may have been acting in a dual 
capacity, /. r., he may have been holding down the office 
of United States Marshal but he may have been speak¬ 
ing outside the scope of the duties of that office. 

All of the cases relied upon by the defendant, Col¬ 
poys 1 , in the motion to dismiss are careful to point out 
that a public official can not claim privilege for defam¬ 
atory statements unless the statements were made 
within the scope of his official duties concerning a mat¬ 
ter he is required to pass upon, and that if he steps 
outside this field, he can not claim the privilege. This 
policy of exempting public officials in certain restricted 
circumstances from civil suits is not based upon a 
statute but is a judicial declaration of public policy. 
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Inasmuch as the enunciation and enforcement of this 
policy constitutes a restriction upon the rights of 
private citizens to protect themselves in such situa¬ 
tions, the court should exercise extreme caution in 
applying such a policy and should exercise care not 
to enlarge the policy. The policy should not be applied 
unless it affirmatively appears that the official was 
acting within the scope of his official duties in regard 
to a matter he is required to pass upon. Where this 
does not appear from the pleadings, the court can not 
presume the existence of facts which will make the 
immunity applicable but should require an affirmative 
showing of facts which will bring the official within the 
scope of the policy which affords him a certain im¬ 
munity. 

The appellant contends that only the Attorney Gen¬ 
eral, a District Judge, or the United States Marshal 
has authority to remove a deputy marshal from office. 
The appellant then suggests that it was because he ex¬ 
ercised this authority and removed the appellees from 
office as deputies that he is being subjected to private 
litigation. Clearly this is not true. We, of course, 
concede that the officials named above have authority 
under appropriate statutes to remove deputy marshals 
from office. Appellant however, has apparently lost 
sight of the fact that the case at bar is a libel and 
slander action. The cause of action arises out of slan¬ 
derous remarks uttered by Colpoys concerning the 
appellees. There is absolutely nothing in the complaint 
to indicate that the appellees are suing Colpoys for 
damages because Colpoys requested them to resign as 
deputy marshals and such is not the case. In his argu¬ 
ment, the appellant groups all persons who are ap¬ 
pointed by the President and confirmed by the Senate 
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into one class and claims that they are all immune from 
civil action. He claims that the persons in this group 
occupy positions of great trust and responsibility and 
are not likely to be persons who will use their office to 
libel or slander subordinates. The fact that persons 
of this class are not likely to libel or slander others 
does not mean that they are absolutely privileged to do 
so if they please. Many persons of this class possess 
great powers, which if misdirected, can do much harm. 
Private citizens should be protected from the misuse 
of this power by any official. In any group, very few 
are likely to commit murder, but that is no reason for 
asserting that there should be no law to punish those 
who do commit murder. On the contrary, laws are de¬ 
signed to protect the private citizens against abuses 
on the part of officials. 

Appellant relies strongly upon Cooper v. O’Connor , 
69 App. D. C. 100, certiorari denied 305 U. S. 642. The 
court in that case, however, refused to extend the doc¬ 
trine of immunity to the point now claimed by appel¬ 
lant. Hence, appellant’s position is untenable insofar 
as he relies on that case. The court in that case de¬ 
clared : 

“It may be argued persuasively that all public 
officers should be required to answer a declaration 
such as that of appellant and respond on the mer¬ 
its. But the courts have been unwilling to go so 
far. . . . 

“There is a general rule that a ministerial of¬ 
ficer who acts wrongfully, although in good faith, 
is nevertheless liable in a civil action and cannot 
claim the immunity of the sovereign. There is also 
a general rule that if any officer—ministerial or 
otherwise—acts outside the scope of his jurisdic¬ 
tion and without authorization of law, he is liable 
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in an action for damages for injuries suffered by a 
citizen as a result thereof. See Bradley vs. Fisher, 
13 Wall. 335, 351-352, 20 L. Ed. 646. . . . ” 

Clearly, ministerial officers do not enjoy immunity 
from suit when they act wrongfully. For the purpose 
of the motion to dismiss, appellant admitted that he 
acted wrongfully. It will now be shown that a marshal 
is a mere ministerial officer subject to the rule enun¬ 
ciated by the court in the case of Cooper v. O’Connor, 
supra. 

The statute which specifies the duty of United States 
marshals appears in 28 U. S. C. A., Sec. 503. 

“Marshals; duties. It shall be the duty of the 
marshal of each district to attend the district 
courts when sitting therein, and to execute, 
throughout the district, all lawful precepts di¬ 
rected to him, and issued under the authority of 
the United States; and he shall have power to 
command all necessary assistance in the execution 
of his duty.” 

The word execute in the above statute clearly indi¬ 
cates that the office of marshal is a ministerial position 
only. By no inference can this statute be construed to 
give a United States marshal any more than ministerial 
powers. The question has been finally determined, 
however, by the Supreme Court of the United States, 
which holds that the marshal for the District of Co¬ 
lumbia is a purely ministerial officer. 

“The marshal of this district (District of Co¬ 
lumbia) is put on the same footing, with respect 
to his duties and powers, as other marshals of the 
United States. They are considered as mere min¬ 
isterial officers, ...” Levy Court v. Ringgold, 
Marshal of the District of Columbia, 5 Pet. 451; 
8 L. Ed. 188. 




As shown by the quotation from the case of Cooper 
v. O’Connor, supra, and the quotation from the Su¬ 
preme Court of the United States in Levy Court v. 
Ringgold, etc., supra, the appellant, being a mere min¬ 
isterial officer, is required by law to respond to this 
suit. 

We again call attention to the fact that the cases 
relied upon by the appellant in support of his motion 
to dismiss, and in this appeal, were decisions affecting 
officials who were by statute required to exercise dis¬ 
cretion concerning matters of public policy pursuant 
to acts of Congress. 

In Cooper v. O’Connor, supra, the defendants were 
the Comptroller of the Currency, Deputy Comptrollers, 
a Receiver of a national bank, the General Counsel for 
the Division of Insolvent Banks of the Treasury De¬ 
partment, the United States Attorney for the District 
of Columbia, and the Assistant United States Attorney 
for the District of Columbia, and a special agent of the 
Bureau of Investigation. Each one was sued because 
of duties he was required to perform and pursuant to 
acts of Congress or by reason of directions issued to 
him by his superior. In Glass v. lakes, 71 App. D. C. 
—, decided August 26, 1940, the defendant was the 
Secretary of the Interior. In Smith v. O’Brien, 66 
App. D. C. 387, the defendant was the Chairman of the 
Tariff Commission. In Standard Nut Margarine Co. 
v. Mellon, 63 App. D. C. 339, the defendant was the 
Secretary of the Treasury. The defendant in Spald¬ 
ing v. Vilas, 161 U. S. 4S3; 40 L. Ed. 780, was the Post¬ 
master General of the United States. In none of these 
cases nor in any of the other cases relied upon by the 
appellant, does the court hold that a ministerial officer 
of: the government is immune from a suit in his trans- 
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gressions against other persons. As this court pointed 
out in Cooper v. O’Connor, 69 App. D. C. 100, 102, 
there is a general rule that a ministerial officer who 
acts wrongfully although in good faith, is nevertheless 
liable in a civil action and can not claim the immunity 
of the sovereign. There is also a general rule that if 
any officer—ministerial or otherwise, acts outside the 
scope of his jurisdiction and without authorization of 
law, he is liable in an action for damages for injuries 
suffered by a citizen as a result thereof. 

This court clearly recognizes that the extension of 
the doctrine of immunity to ministerial officers will 
result in harm to citizens. Such ministerial officials 
must be subject to civil liability when they infringe 
upon the rights of other persons. Governmental func¬ 
tions are not hampered by a denial of such immunity 
to these ministerial officials; on the contrary, if such 
ministerial officials realize that they are subject to suit 
when they disregard the rights of others, they will in 
all probability better perform the duties of their office. 

The sole justification for the doctrine of immunity 
is to enable a public official to perform discretionary 
duties imposed upon him by law without fear of being 
subjected to a private suit if he should offend the sen¬ 
sibilities of one member of the public. In such a case, 
the rights of the public transcend the sensibilities of 
one member of the public. This court properly holds 
that this immunity does not extend to officials unless 
they are acting wholly within the scope of their statu¬ 
tory duties, and even then there is no immunity for a 
ministerial officer if he acts wrongfully. Cooper v. 
O’Connor, 69 App. D. C. 100. The statute imposes 
upon a marshal no duty to do the things complained 
of in this suit. Hence, he may not claim the right to 
wear the cloak of immunity. 



It is also submitted that the face of the complaints, 
when considered in connection with the exhibits at¬ 
tached thereto, definitely show that the references to 
the! appellees is libelous per se. The statements con¬ 
nect the appellees with “jury fixing”, bribery, and a 
criminal contempt proceeding. No one can read the 
statements referring to the appellees without receiving 
the 1 definite impression that the appellees were part 
and parcel of the entire Warring case. When it is con¬ 
sidered that Colpoys went out of his way eleven months 
after the conclusion of the Warring case to again refer 
to situations, which in the minds of the public had pre¬ 
viously affected the appellees, it becomes apparent 
that the appellant must have had the appellees in mind 
throughout the entire period of publicity. During this 
entire period of publicity dealing with the Warring 
case, the appellant permitted the names of the appel¬ 
lees to be commingled with the names of others who 
were participes criminis until Warring. At any time 
the appellant could have protected the good name and 
reputation of the appellees. However, he did nothing 
of this kind, but by suggestion or innuendo or direct 
statements to the press, he did things which were cal¬ 
culated to impress upon the public that the appellees 
were in some manner connected with the Warring case. 
Nothing can be a defense except the truth itself, and 
the appellant can not plead the truth as a defense in 
this case. The statements were libelous and scandal¬ 
ous per se and the appellees have been irreparably 
damaged thereby. 


CONCLUSION. 

In conclusion, it is respectfully submitted that on the 
record the appellant must be treated as any other in¬ 
dividual who is brought into court to answer a com- 
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plaint in a civil suit. The policy of affording immunity 
to certain officials being a judicial and not a legislatve 
enunciated one, it should not be unduly extended and 
should never be applied in the absence of an affirma¬ 
tive showing by evidence, or an admission in the plead¬ 
ings, that the facts exist which permit the application 
of the doctrine of immunity. A mere ministerial offi¬ 
cial should not be permitted to hide behind the doc¬ 
trine of immunity of the sovereign from suit but should 
always be compelled to answer to a summons in civil 
suit and to rely upon the evidence in his favor, if any, 
to escape responsibility for his actions. 

It is also respectfully submitted that the low’er court 
was correct in over-ruling the motions to dismiss and 
in requiring the appellant to file an answer. The case 
is now at issue in the lower court, all parties having 
answered, and all of the issues can be shortly sub¬ 
mitted to a jury'. 

Under the circumstances, this court should not rule 
in favor of the appellant in this special appeal but 
should await a determination of the case on the merits 
in the lower court. 

It is also respectfully submitted that if the court 
does pass upon the special appeal at this time, the 
action in the lower court should be affirmed. 

Respectfully submitted, 

H. L. McCormick, 

Clair L. Stout, 

H. L. McCormick, F. Marion Rhodes, 
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